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Goals of Tort Law

1. Corrective Justice/Fairness—Defendant is responsible for repairing wrongs to plaintiff.
2. Compensation—Primary concern with compensating injured victims, focused on harm to victims needing compensation
3. Economic Efficiency/Incentives—Manipulating incentives of defendants and victims to take into account cost/benefits of actions before proceeding, thus deterring excessively risky activity. Examines whole system rather than particulars to plaintiff and defendant.  The goal is to achieve optimal level of deterrence.
· Coase Theorem—Consider where entitlement is placed and transaction costs of reaching effective outcome
· Cheapest Cost Avoider—Liability should be placed on party who can most cheaply avoid the loss, not on wrongdoer.
· Loss Spreader—Place liability on party best able to spread the cost over the greatest number of people
· Hand Formula—Calculates benefit versus loss of prevention.
I. Intentional Torts

0. Prima Facie Elements

a. Intent (Intent to Act vs. Intent to Harm)

b. Act

c. Causation (Injury)

d. Damages
1. Defenses
a. Consent
b. Insanity
c. Defense of Person/Property
d. necessity
A.  Physical Harms

I. Trespass to Person (Battery)

a. Intentional and wrongful physical contact with a person, without his or her consent, that entails some substantial certainty/knowledge of injury 

i. Vosburg v. Putney—(boy kicks P under the table lightly; P loses use of leg)
1. If the intended act is unlawful—whether or not it was intended to cause harm—then intended action to commit it must also be unlawful (intent to act vs. intent to harm)
2. Egg/Shell/Skull Rule—You take the plaintiff as you find her when you commit an intentional tort; therefore, defendant is responsible for full result of damages.  

ii. Garratt v. Dailey (boy pulls chair out from woman sitting under)
1. Substantial Certainty Test—There must be substantial certainty that act will cause injury. (You do not need to know the precise harm but as in this case there was substantial certainty that woman would fall)

a. Intentional torts do not generally differentiate between adult and children

iii. Restatement § 1: Intent
1. A person intentionally causes harm if he brings about that harm either purposefully or knowingly (purposefully—desire to bring about that harm; knowingly—certain harm will occur).  Restatement abolishes difference between purpose and knowledge because either one will satisfies requirement of “intent.”

iv. White v. University of Idaho (Piano teacher touches student that causes harm)
1. Court holds that restatement is not binding and that even though act was not unlawful or intended to harm it still satisfies intent element.  

2. Rejects restatement substantial certainty test.
II. Defenses to Battery
a. Consent

i. Rule: If a defendant’s actions exceed the consent given, and he does a substantially different act than authorized, then he is liable.  This is an affirmative defense—burden on defendant.  
ii. Mohr v. Williams
1. Patient consented to injury on right ear but turned out that he needed it more on his left ear.  The doctor did not received consent for operating on the left ear (patient would have probably had agreed) and thus held liable for injury.  

2. Informed consent requires victim to understand consent such as through waiver. Doctors often use a standard consent form.

3. Consent is a strong defense because it is based on principles of autonomy

a. Consent can sometimes be implied from actions as well as in emergency situations.

iii. Hart v. Geysel (both parties entered into the fight consensually; equal fault)
1. “in pari delicto”—when both parties have equal fault.  Sometimes courts will not award fault in this situation since it is unfair to reward the one who is unlucky because this could create bad incentives.

iv. Hudson v. Craft (promoter sets up unlicensed boxing matches but received consent from boxers; exceptions to equal fault)
1. Public policy protects a class of people and the “consenter” cannot therefore give up this right when a statute deems an act illegal.  Statute protects a class of people.

2. Intentional Torts is thus seen as an economic incentive to prevent people from conducting illegal activity and getting hurt (but you don’t want to create economic incentives for people to get hurt).

v. Consent is only defense in intentional torts (not assumption of risk)

b. Insanity

i. Rule:  An insane person is liable in tort for damages caused when he or she (a) was capable of entertaining intent to commit harmful/unlawful act, (b) did in fact entertain that intent, and (c) acted upon that intent.  
ii. McGuire v. Almy
1. Plaintiff took care of insane defendant.  Defendant hurt P one day.

2. Where an insane person by his act does intentional damage to the person or property of another he is liable for that damage in the same circumstances as a normal person would be—Judgment for P.

3. Like child in Garratt, it doesn’t matter whether or not the person intended harm or was from a “special class” but rather where she intended volitional act to make offensive contact.

4. Rationale

a. Moral/Corrective Justice—Core of duty here is fault; however, is it right to hold someone responsible who may not understand fault.

b. Economic Incentive—Provide incentive to make guardians more watchful of the insane person.  

c. Self Defense and Defense of Others

i. Rule: An action of force (complete defense) is justified by self-defense whenever the circumstances cause a reasonable person to believe this life is in danger or that he is in danger of receiving great bodily harm and that it is necessary to use such force for protection.
ii. Courvoisier v. Raymond (jewelry store owner shot police officer who he thought was robber; officer sues owner who he argues should have known)

1. Court rules that jury may consider the contextual factors of the robbery.  

2. Court rules for D since he could have reasonably believed he was being assaulted even though he may not have been.

3. In self-defense arguments, we’re seeing for the first time “reasonableness” criteria that is similar to negligence

iii. Under what circumstances may a person intervene in defense of a third party?

1. Restatement: A person is privileged to defend a third party “under the same conditions and by the same means as those under and by which he is privileged to defend.”

2. We want to provide the right incentives so as to not prevent one from intervening to protect a third party.

III. Trespass to Land
a. Rule:  Injury is not required in trespass to land.  Every unauthorized entry onto the land of another is a trespass regardless of the amount of damages.  

i. Dougherty v. Stepp
1. D entered P’s land to survey part of it but did not cause damages.  Judgment for P because tort is a volitional act regard of harm caused.

b. Use of Deadly Force in Protection of Property

i. Rule:  Defense of property is afforded less protection than self-defense to person or others.  Rules are designed to discourage escalation of conflict; therefore, a proportionality requirement exists.  The law desires to protect rights to property but simultaneously discourages escalation of violence.  Trade-off between allowing benefits of self-help (self-protection) against dangers of self-help (violence may escalate).
1. Bird v. Holbrook
a. The P is running after his peacock and trespasses into D’s tulip garden.  D has a right to protect his private property (legitimate social value) but plaintiff is also engaging in legitimate social value.  These two activities cannot coexist in harmony.

b. However, spring guns are excessive form of protection that exceeds reasonable measure of defense.  Court arrives to 
“ingenious accommodation” (Posner) that P should have given notice of spring guns.

c. Defense Privilege (necessity defense)

i. Rule: Necessity justifies the entry upon the land of another.  The other is not required to facilitate such entry but cannot prevent it.  Necessity is a powerful privilege because we value human life over property. 
1. Ploof v. Putnam
a. P sues for damages caused when D denied him use of his dock for safe mooring during a storm.  

b. D held responsible because D would not allow plaintiff to use D’s property to avoid injury

c. Justifications

i. Economic—There is a “holdout problem” because the dock-owner has a bargaining power and can demand extremely high price even though little cost to dock owner.  This protects against extortionate fees.

ii. Moral—Implied consent with boundaries (just like implied consent of unconscious person in hospital)

ii. Rule: Necessity may require taking of private property for preservation of one’s own property that may be more value than that property which is damaged but compensation must be made.
1. Vincent v. Lake Erie Transportation Co.
a. Steamship owner moors its boat onto P’s dock during emergency causing damage.  

b. Privilege is conditional/incomplete—Steamship owner must pay for any damages done.  In contrast, privilege of self-defense is a complete defense because you don’t have to pay any compensation for damages done.

c. Coase Theorem—It doesn’t matter whom you give the entitlement.   If you give it to the dock owner or ship owner, the cost will still be passed along to the consumer

d. Corrective Justice (Fairness/Unjust Enrichment) vs. Economic Efficiency Rationale—Should the dock owner be compensated for the cost of the ship saved (eliminates incentive for ship owner to dock and save ship) or just be compensated for damages to the dock (possible unjust enrichment of ship owner)?

B.  Emotional and Dignitary Harms

I. Assault

a. Rule: A plaintiff may recover damages for an act which causes her to fear of an actual harm or threat of a harm—Imminent Harm—even though she suffers no physical injury
i. I. de S. Case
1.  A man in search of wine hits the door with an axe.  The injury is “fear” itself and thus the mental state of the P is relevant.  Fear is immediate, not general fear.

ii. Restatements

1. 1st Restatement: An actor is subject to liability to another for assault if he acts intending to cause a harmful contact with that person…or an imminent apprehension of such contact.

2. 2nd Restatement: The law does not require real fear (not necessary that the victim believe that the act will be effective in inflicting the intended injury).  Therefore, a victim may have apprehension—feel threatened but know he can easily prevent the threatened harm by self-defense—and still recover for an actionable assault. 

b. Rule: A threatening gesture will not constitute an emotional assault when there are accompanying words that clearly negate the gesture’s threat.
i. Tuberville v. Savage
1. No imminent harm because no judges were present when D said “I would take out my sword if the judges were here.”

II. Offensive Battery

a. Rule:  An act which causes great indignity and provokes retaliation by force is an offensive battery that compels an award of liberal damages.
i. Alcorn v. Mitchell
1. After trial defendant spat in the face of the plaintiff in front of numerous witnesses in the courtroom.

2. Consists of a heightened intent requirement, unlike intent in Vosburg, where intent is one that is willful, wanton, and malicious.  Court uses an objective reasonable perspective.  

a. Heightened intent requirement (greater than physical harm tort) in order to prevent frivolous lawsuits.  Intent must be malicious. 

III. False Imprisonment

a. Rule: If a man is restrained in his personal liberty for fear of personal harm, he has been falsely imprisoned.  He does not have to be confined to a cell but rather only imprisoned against his will under a reasonable, objective standard.  
i. Colbyn v. Kennedy’s, Inc.
1. Old man was unreasonably detained by store’s employee for shoplifting.

2. The court provides subjective facts in making its case that it was objectively unreasonable for imprisonment.

b. Defense of Probable Cause

i. The defendant must prove three elements to justify imprisonment

1. Reasonable Grounds

2. Reasonable Manner

3. Reasonable Length of Time

ii. In Colbyn the court finds while the time may have been reasonable the manner and grounds for imprisonment were unreasonable.

c. Rule: No false imprisonment exists if the plaintiff has a way out of his partial confinement
i. Bird v. Jones
1. Plaintiff prevented from proceeding on highway because of enclosing to allow spectators to watch event.

2. Court holds that plaintiff could have gone any other way.

3. Illustrates tension between private property rights and freedom of movement.  If someone keeps you off of their land, they haven’t “imprisoned” you; however, it is difficult to know when you are unjustly curtailing one’s freedom of movement.

IV. Intentional Infliction of Emotional Distress

a. Rule: Defendant is liable when extreme and outrageous conduct or reckless behavior causes physical harm or mental distress.  Moreover, a defendant is liable to third parties who may suffer injury when present.
i. Wilkinson v. Downton
1. The defendant as part of a joke calls plaintiff to convey that her husband has been severely injured in an accident.

2. Consider this a “new age” tort. As liability expands, required level of egregiousness heightens.

II. Negligence

1.
Prima Facie Elements

· Duty
· Breach
· Causation
· Damages
Restatement for Negligence:  Engaging in “conduct which falls below the standard established by law for the protection of others against unreasonable risk of harm.  An actor is negligent in engaging in conduct if the actor does not exercise reasonable care under all the circumstances.  Primary factors to consider in ascertaining whether conduct lacks reasonable care are the foreseeable likelihood that it will result in harm, the foreseeable severity of the harm that may ensue, and the burden that would be borne by the actor and others if the actor takes precautions that eliminate or reduce the possibility of harm.”
A.  Duty/Breach (negligence with SMALL “n”)

I. “Reasonable Person” Test of Negligence (objective vs. subjective standard)

a. Rule:  If one causes in jury to others, his negligence is judged by the standard of care usually exercised by the ordinary prudent man.
i. Holmes, The Common Law
1. Holmes argues that the courts must set an objective standard of care.  If every person is to act, they need to know what the standard is in order to base their actions.  “The law considers…what would be blameworthy in the average man, the man of ordinary intelligence and prudence, and determines liability by that.”  Holmes does note that some exception exist—blindness, insanity, etc.

ii. Robert v. Ring
1. D was an elderly man (77) who had a loss of hearing and thereby ran over a 7 year-old boy who jumped in front of the car.  

2. The law rejects a subjective standard of taking into account D’s age and holds the man liable so that he will be forced to take additional care considering his infirmities.  The law does not hold the child liable because he exercised the reasonable standard of care of a child.

b. Rule: When a minor undertakes an adult activity which can result in grave danger to himself and to others, he is held liable to the same standard as the ordinarily prudent adult.
i. Daniels v. Evans
1. 19 year old minor is killed when his motorcycle collided with automobile.  Judgment for Defendant because the minor was acting as an adult since he was involved in adult activities.  

2. The action of driving a motorcycle was intended for an adult.  Therefore, minor here treated from an objective, reasonable person/adult standard.  The law treats child to the standard of a normal, reasonable person of the same age.  

3. Law wants to discourage minor from engaging in adult activity.

c. Rule: A person seized with a sudden mental disability for which he had no warning will be excused from the general rule holding an insane person liable for his negligence
i. Breunig v. American Family Insurance Co.
1. D’s insured driver was seized by sudden insanity and drove car into P’s car.  The court ruled for the P because D’s “sudden” insanity was foreseeable—prior incidents.

2. Three Rules for General Liability of Insanity

a. Corrective Justice:  If two innocent persons are harmed, then the person causing the harm should be held culpable.

b. Economic Incentive:  Induce the estate of the insane person to take greater precautions.

c. Fear of limitless liability

ii. Jankee v. Clarke County
1. Court applied an objective standard in refusing to extend liability to a patient who had escaped from the premises of a psychiatric ward.  The court wanted to minimize the level of institutionalization and found that it would be irrational to install bars on all windows.  

iii. Gould v. American Family Mutual Insurance
1. Court rejects Breunig’s rationale and finds the caretaker is being compensated for risk and could foresee injury from insane person.  The caretakers is assuming the risk because she is being paid to take care of an individual.  

d. Rule: Wealth is excluded as a consideration when calculating negligent standard of care 

i. Denver v. Rio Grande
1. A warehouseman is injured and his wealth will not be considered in measuring his liability.  

2. Deterrence theory is based on the assumption that actors weigh the expected costs and benefits of their future actions—wealth is only a consideration on the margins.  One’s wealth is irrelevant in determining standard of care.  

II. Reasonable “Woman” Standard

a. Three Possible Standards

i. Reasonable Male Standard

ii. Reasonable Woman Standard

iii. Universal Reasonable Person Standard

b. “Bad” Driving Cases

i. Daniels v. Clegg
1. Court rules that a woman standard should have been instructed in jury for woman defendant driving a buggy since the jury must take into account level competency. 

2. Justifications

a. If woman are held to male standard, they will have less of an incentive to drive.

b. However, one can also argue that you impose a higher level of care, you give woman an incentive to drive more carefully.

ii. Tucker v. Henniker
1. Defendant wants woman standard but the court disagrees and imposes a universal person standard since woman are just as accustomed to riding horses and driving carriages as men should thus be expected to perform at the same level.

c. Fragility Cases

i. When determining care, what are you looking at to determine standard?  In bad driving cases, you are looking at care to others, but, in fragility cases, you are looking to care to oneself.  In driving cases care is about skill while in fragility cases care is about caution.

1. Eichhorn v. Missouri
a. The plaintiff, a pregnant woman, argues that the jury should have been instructed a woman standard when determining negligence for her injury on the dock.  The court disagrees and imposes a universal person standard.

2. Asbury v. Charlotte
a. Woman is hurt upon disembarking a train and argues for a woman standard.  The court disagrees and imposes universal standard.

d. Sexual Harassment

i. Ocheltree v. Scollon Productions
1. Modern sexual harassment case in deciding whether to impose a reasonable woman standard or universal person standard.  

2. Majority:

a. Adverse to imposing a reasonable woman standard.  The key issue for majority is whether or not the plaintiff would have complained in the same way had she been a male.

b. Majority rejects woman standard as being paternalistic and as violating standard of equality between genders.  

3. Dissent:

a. Rationalizes that sexual harassment is an area particularly directed toward women and thus deserves a reasonable woman standard.  If you don’t adopt this standard, then women are going to be unfairly inflicted.  

4. Should there be different standards for different groups?  A reasonable Hispanic standard?  Religious person standard?

III. Hand Formula/Calculus of Risk

a. Rule: Hand Formula—There is a duty of care to protect others from the harm when the burden (B) of taking adequate care is less than the product of the probability (P) of the resulting harm and the loss (L) of that harm.  If B < PL, then defendant is negligent.
i. United States v. Carroll Towing Co.
1. Attendant of defendant’s barge was absent for 21 hours during which barge broke lose and struck the plaintiff’s barge causing it to sink.

2. Judgment for plaintiff because judgment for plaintiff because cost of keeping bargee on board was less than the probability and loss of harm.

3. Monetary example

a. Bargee costs $8/day

b. Without bargee, one accident costs 6K and probability is one accident every 200 days.  Therefore, risk is $30/day.

c. With bargee, the probability of one accident worth 3K every 300 days.  Therefore, $10/day.

d. Burden would be $20 with bargee as opposed to $30 without bargee.  Thus, it is economically efficient to have bargee on board.

b. Rule: Calculus of Risk—The test determines the weight of a reasonable burden.  PL determines Risk.  If PL is great, then there is a foreseeable risk.  If the foreseeable risk is great, then burden may be reasonable.  

i. Bolton v. Stone

1. Facts: Stone is inured in cricket where ball hits her by the ball that reached her house.  Stone is suing club and members.  
2. In the first case, the judge found that the occurrence is a known risk, and even though it is slight it is actionable because the injury was foreseeable.
3. In the second case, the court reversed and found the injury is not actionable because the probability and loss is so slight that it is not reasonable to take precautions against a risk so small.  
4. The court is measuring the foreseeability of the risk and not concerned with the burden.  (Third restatement emphasizes foreseeability)
c. Underlying Purpose of Hand Formula
i. The burden can be called the Cost of Prevention.  This cost can be related to adding safety mechanisms or curtailing activity.  
ii. Corrective justice may side with calculus of risk over hand formula because corrective justice is about placing fault with party causing injury—does not care about how calculating burden.
d. Criticisms of Hand Formula
i. Hindsight Bias—The jury may have a hard time distinguishing between ex post and ex ante.  They will have trouble considering the ex ante perspective of the D who have correctly believed that the risk was too low to merit precautions.
ii. Difficulty in calculating B, P, L
iii. Assumes that parties are risk neutral as opposed to risk-adverse or risk-preferred 
iv. Fairness concerns for injured party who may have suffered harm even though burden was high.
v. Standard creates a “cliff” that fails to punish people just above standard line and punishes those below severely.  
vi. Not necessarily applied evenly in court where injury may very high but risk very low—courts don’t always weigh evenly.
e. Rule: Common Carrier has heightened duty of care.  Even a small risk of serious injury to passengers may form the basis of a common carrier’s liability if that risk could be eliminated consistent with practical operation.
i. Andrews v. United Airlines

1. After plane arrived plaintiff injured when opening overhead storage compartment because of movement during flight.
2. Court holds that airline is responsible because it has a special duty since it is a common carrier with a monopoly over travel.
IV. Judge and Jury
a. Advantages of Jury
i. Jury is close to ground—able to bring in practical experience
ii. Juries are reasonable
iii. Jury can consider social norms and facts better than judge
b. Disadvantages of Jury
i. Costly
ii. Erratic/Variance
iii. Bias—juries tend to award greater damages when defendants are wealthier.  Hindsight bias.
c. Holmes:  Emphasis on Judge.  When a plaintiff perceives a risk and fails to adequately take precautions to guard against it, no recovery will be allowed, and judge must direct a verdict in favor of defendant.
i. Baltimore and Ohio RR v. Goodman

1. Plaintiff was killed when struck by train at blind railroad crossing.  Jury awarded for plaintiff. 
2. Holmes holds that judgment should have been made for defendant because standard of care is so clear that any deviation by jury should be rejected by judge.
3. Holmes believes that as judges gain experience, they should be given greater deference
d. Cardoza: Emphasis on Jury.  Juries are better decided able to decide cases based on specific circumstances.  No singular rule should exist but rather deference should be left to jury.  Duty of care may change over time with different circumstances.
i. Pakora v. Wabash

1. Same scenario as Baltimore but rules that judgment should be left to jury—plaintiff is not required to get out of her vehicle to see if train is approaching to avoid contributory negligence.
V. Defining Reasonable Care Through Industry Custom
a. Restatement View of Custom
i. “Custom can be used neither as sword or a shield.” 
ii. Custom is not dispositive
iii. Custom is only SOME evidence of establishing duty
iv. Custom is “evidence that actor’s conduct is not negligent but does not preclude a finding of negligence.”
b. Pros of Custom

i. Fairness Rationale—courts shouldn’t hold one responsible for following industry standard

ii. If we dismissed custom, we are susceptible to hindsight bias

iii. Certainty/Predictability—provides more certainty than Hand Formula or Reasonable Person

iv. Administerability—easier to administer than other standards

c. Cons of Custom

i. Industry may lag behind safety standards—lag behind technological advances and thus seen as too rigid/deters innovation

ii. Not best balance of risk/benefits since employer has unequal bargaining power

iii. Not always easy to determine because custom may be controversial 

iv. Differences between local and national custom standards

d. Rule: Where an employer is using business practices that constitute customary practice throughout the industry, he is not liable in negligence for any injury that may result from such practices (contrast with Mayhew)
i. Titus v. Bradford
1. Plaintiff was killed in railroad accident by broad gauged cars being used on narrow-gauge tracks.  However, this was the industry standard.  

2. The appellate court overturns jury verdict below because it finds that the jury cannot create its own standard but that it is rather based upon ordinary measurements of the industry.  

3. Under a Hand Formula or Reasonable Person standard, the court may have found that the defendant owed a duty because of low cost burden.  However, this may be a hindsight bias.  Court places weight on assumption of the risk where the brakeman knew of the risk.

e. Rule:  Even when a custom is universal, it may still fail to meet the standard of ordinary care required by an employer 
i. Mayhew v. Sullivan Mining Co.
1. Miner is injured when falling through a hole in the mineshaft where no railing, warning, or light was highlighting the danger.

2. The court rules that the custom cannot be accepted—even though the custom is universal does not make it acceptable.

3. Hand formula might show that the burden was high because you may trap people below the hole if you cover it—especially in a mine where no light exists during this time period.

f. T.J Hooper Cases—Critical Point in Development of Custom and Duty

i. Rule: The Standard of care in a negligence case changes with advances, knowledge and new devices of demonstrated worth
1. T.J Hooper 1

a. Tug boats lose two barges in storm because the boat was not equipped with a radio that would have warned them of the danger

b. The trial court rules that 90 percent of boats had this radio technology and therefore the custom had changed since the radios were universally used on boats.

ii. J. Hand Rule:  Where a business practice known to exist can measurably increase the safety, or in this case seaworthiness, of an enterprise, it should be adopted, irrespective whether it is yet customary.  Courts in the end must say what the standard of care is and not rely on custom.
1. Justice Hand rejects relying on custom in explaining that some precautions are so obvious.  

2. “There are precautions so imperative that even their universal disregard will not excuse their omission.”

3. While the district court finds that 90 percent of boats have radio, this may be misleading because these radios are brought by the captains rather than part of the boat.

g. Rule: When an employer advertises itself to a higher standard than is customary, a jury may find the defendant liable for failing to meet this higher standard.
i. Lucy Webb v. Perotti
1. A mental patient is killed after jumping through a window when she was found in an unsecured portion of a hospital that had been advertised as being secured.

2. The employer may be held to this higher standard because it has publicized the standard as a means of gaining more customers and may also be accepting more money for offering this higher standard.

h. Rule:  Where a national standard in medical practice is not met, without any medical justification for foregoing it (such as emergency, idiosyncratic conditions, etc.)l, and such withholding could be said to have caused the harm, the doctor is liable for medical malpractice.
i. Lama v. Borras
1. Patient underwent back treatment but had not been given “conservative treatment” prior to the operation as is a national medical standard.  He later developed an infection.

2. Judgment for plaintiff because a basic norm of knowledge and medical care is applicable to general practitioners and specialists.  

3. Causation may be difficult to establish because not every bad outcome is the result of negligence in medical malpractice.

4. Contrary to T.J. Hooper, custom reins supreme in medical malpractice. 

VI. Custom in the Medical Malpractice Field

a. Custom Specific to Medical Malpractice

i. Unlike T.J. Hooper rule, the dominant view of establishing duty in medical malpractice is through custom.

b. Why is the duty of the physician held to be different in medical malpractice than in other negligence situations?

i. Doctor has a specialized duty of care and physicians have a specialized expertise.

ii. The physician is in control of the situation and thus is held to a standard similar to the common carrier—heightened duty

c. Problems with Custom in Medical Malpractice Field

i. Causation is difficult in the medical practice because patients are already unhealthy

ii. It is difficult to decide on a particular custom—national custom vs. local custom.

iii. How doe we establish custom?  Different schools of thoughts—different types of treatment—do you decide custom through quantity or quality of treatment.  

iv. Autonomy vs. Custom—do we give the patient more leeway in deciding her own proper treatment or is it better to follow established custom?

d. Rule:  Even when it is not custom in the medical profession, the doctor must provide the best treatment for the patient—especially when found to be inexpensive.
i. Helling v. Carey
1. The cost of using a pressure test was very small and should have been employed even though not custom.

2. This is an application of the Hand formula where the medical treatment is a low burden compared to probability and liability.

e. Rule: A doctor has a duty to volunteer information, such as risks of surgery, when it is material to a patient’s autonomous decision of whether to undergo a certain treatment or opt for alternatives
i. Canterbury v. Spence
1. Minor underwent back surgery but was uninformed of the risk of being paralyzed.  Patient was paralyzed after surgery.

2. Court holds that a patient has an autonomous right to know the full effects of his decision.  Ergo, a doctor has a duty to relay such information to the patient.

3. The court rejects the notion that patient’s cause of action is dependent upon the existence and nonperformance of a relevant tradition.  There is a heightened duty with medical malpractice and a strong interest to protect patient’s autonomy

4. However, one does not want to take the autonomy principle too fare because may be at times too emotional to make rational decisions.  The doctor may not be able to provide patient with adequate information because patient would not understand to expertise. 

f. Pros and Cons of using custom for establishing medical malpractice liability

i. Pros

1. Courts are not professionals in industry and therefore professionals not judge/juries should be deciding duty of care.

2. We live in a world of under deterrence—massive amount of medical error.

3. Medical malpractice is good at awarding people who are injured but may not necessarily be result of negligence.

ii. Cons

1. Custom may be lagging behind changes in technology

2. Over-deterrence—doctors with less incentive to practice.

3. Most people don’t bring claims forward because of expense and difficulty in pinpointing blame

4. Information deficit—doctors are worried about being sued so they withhold information.

5. Manipulation on part of attorneys

g. Possible Reforms to Medical Malpractice

i. Capping damages

1. Problem is that meritorious claims may not receive proper compensation

ii. Create a no-fault system

1. Pros

a. Assures that people would receive damages

b. This has been used for risk birth injuring Florida and Virginia—injured are receiving higher damages..

2. Cons

a. You still have to figure out what is a compensable event.  How do you define what is a compensable injury?

b. This may not be a feasible system

c. More people will receive damages but will receive less

d. Also, medical malpractice serves the importance of deterring future negligence—e.g. anesthesiology scenario.

e. Insurance premiums are set for specialties and geographic location—a no fault system would require doctors to pay premiums for all injuries.

iii. Base liability on contracts

1. Receive different standards of care on level you choose to pay

VII. Establishing Negligence Through Statutes or Administrative Regulations

a. Determining whether a statute provides an implied or express private cause of action

i. Express Cause of Action

1. If a statute expressly says that a person has a private cause of action, then the case is an easy one.

ii. Three part analysis for determining implied right of action:

1. Class of victims: who is protected?

a. Ask yourself who is the statute designed to protect.

b. Stimpson v. Wellington Service
i. Statute was clearly designed to protect roads through a weight restriction.

ii. A restrictive view of the statute would be that it was only designed to protect the street itself, but a broad reading would be that the statute was designed to protect the pipes underneath the street and the adjoining property.

2. Class of Risks: what type of injuries?

a. Ask yourself what type of risks is the statute designed to protect

b. Gorris v. Scott
i. Court ruled that sheep owner could not recover because statute was not designed to protect against harm of falling overboard but only for contagious diseases

3. Consistency—What to do when you have a statute and common law in conflict?

a. Tedlia v. Ellman
i. Statute says that you are to walk against traffic.  However, a common law provision says that it is acceptable to do otherwise when you have too much traffic coming against you.

ii. The statute was supposed to codify common law so strange that it left this provision out.  Court must interpret intention—ruled for common law based on policy grounds.

b. Difference between evidence of “some negligence” and “negligence per se”

i. Some Negligence

1. Evidence is not dispositive; you must also show evidence using reasonable person standard, custom, or hand formula

ii. Negligence per se

1. Evidence has sufficiently satisfied breach of duty of care.

2. Restatement of Negligence Per Se

a. An actor is negligent if, without excuse, the actor violates a statue that is designed to protect against the type of accident the actor’s conduct causes, and if the accident victim is within the class of persons the statute is designed to protect.

i. “Without excuse” provides room for interpretation

iii. Rule: If an actor is within the class of persons and class of risks designed to be protected, a violation of the statute is thereby not mere evidence of negligence but rather is negligence per se.
1. Martin v. Herzog
a. Decedent was killed by defendant in car crash.  However, decedent was driving without his lights in violation of a highway statute.

b. The court found the statute was designed to protect the class of persons-warn others and protect yourself—in this situation as well as the class of risk—for collisions.

c. Jury does not have option to rule other than negligence per se

d. Cardozo is careful to warn that the only negligence with a small “n” has been established, plaintiff must still prove Negligence.

2. Related Cases

a. Ross v. Hartman—Defendant’s failure to lock car in violation of ordinance was tortious even though harm was caused by thief.

b. Veseley v. Sager—Provider of liquor was held liable for harm caused by driver since statute said do not provide liquor

iv. Rule: When a private cause of action would be inconsistent with the legislative intent of the statute, then no private cause of action exists.
1. Uhr v. East Greenbush School District
a. School district was required to conduct scoliosis examinations of its students.  It failed to test plaintiff who later tested positive and had to undergo surgery that she would not have had to if she had been tested.

b. The court finds that the private right of action fails 3 prongs:

i. Class of victims

ii. Class of risk

iii. Consistency

c. The court looks to the legislative intent and finds that the statute was designed to protect students but not to create a private right of action.

d. No common law duty exists so the court rejects a duty between school and pupil.

e. Economic consequences of providing liability would defeat purpose of statute.

VIII. Special Duty Issues: Affirmative Duties

a. Does one have an affirmative duty to act?

i. Ames provides a utilitarian theory—good Samaritan rule.

ii. Epstein argues that we should protect people’s autonomy

iii. Posner argues that we shouldn’t have to contract for everything.  Under a veil of ignorance, you would probably contract to rescue.

iv. Bender—Feminist argument is that no duty rule is male dominated.

b. No Duty to Rescue

i. Rule: A landowner has no duty to warn a trespasser of the existence of a dangerous condition or object even if the trespasser is a mere child.  Duty to rescue is only a moral duty, not a legal duty
1. Bush v. Armory Manufacturing Co.
a. Child trespassed onto defendant’s mill to see his brother.  Defendant told boy to leave but child didn’t understand English.  Boy crushed his hand in machinery.

b. Defendant had no duty to warn—“good Samaritan” case

c. Gratuitous Undertakings

i. Rule: A party whose performance of a contract incidentally confers a benefit upon third parties does not owe any duty to continue to perform in a manner which satisfactory to those parties
1. Moch Co. v. Rennselar Water Co.
a. Negligent failure to supply water to hydrant was considered failure to give benefit rather than a commission of a wrong.  Water company had contract with city, not with homeowner.  Distinction between misfeasance and nonfeasance

b. Cardozo is worried about extending duty to far.  If duty is expanded then everyone will be paying for fire insurance as prices will increase for water.  People should have insurance.

ii. Restatement:  Liability to Third Person for Negligence Performance of Undertaking
1. One who undertakes, gratuitously or for consideration, to render services to another which he should recognize as necessary for the protection of a third person or his things, is subject to liability to the third person for physical harm resulting from his failure to exercise reasonable care to protect his undertaking, if

a. His failure to exercise reasonable care increases the risk of such harm, or

b. He has undertaken to perform a duty owed by the other to the third person, or

c. The harm is suffered because of reliance of the other or the third person upon the undertaking.

d. Special Duty Relationships

i. Rule: Where violence by the patient to someone else is reasonably foreseeable, the doctor has a duty to protect against it (as an exception to the rule of doctor-patient confidentiality).
1. Tasaroff v. Regents of University of California
a. Defendant’s patient killed plaintiff’s daughter after indicating to doctor that he would do so.  Defendant failed to warn either daughter or parents.

b. The court held that since a special relationship existed between the patient and the doctor and the violence was foreseeable, the doctor had a duty to warn.

c. “Confidentiality privilege ends where public peril begins.”

d. The dissent provides a reverse economic incentive argument in nothing that if this become the law then patients will refuse to see their doctors for fear of privacy and more ham will ensue. 

IX. Duties of Owners and Occupiers of Land

a. Historical Categorization of Duties on Landowners

i. Invitee—Someone expressly invited onto property for business purposes

1. Highest level of duty owed

ii. Licensee/Social Guest—Someone invited onto land as a friend who is not receiving a joint benefit as in a business setting.

1. Moderate level of duty owed—duty to warn f concealed dangers but not to inspect for dangers

iii. Trespasser—Person who enters property without authorization

1. No duty owed to person except not to engage in willful conduct toward them or in the case of an attractive nuisance. 

b. Rule: Although landowner has a duty not to harm trespasser, landowner has no duty to protect a trespasser from risks or dangers.
i. Robert Addie & Sons v. Dumbreck
1. Defendant has a coal-mining operation on his land that had some heavy machinery.  Children would frequently play on the land even though they were warned to stay away.  Four-year-old son caught in the machine and killed.

2. Judgment is for the defendant because the landowner owes no duty to the trespasser.

c. Rule: Irrespective of plaintiff’s status on the property (trespasser, licensee, invitee), the proper test of the liability of a possessor of land is “whether in the management of his property he has acted as a reasonable man in view of the probability of injury to others.” (ordinary negligence test)
i. Rowland v. Christian
1. Defendant invited to apartment.  Plaintiff severed his right hand when porcelain faucet broke in the bathroom.  Defendant knew about the handle but did not warn or fix the problem.

2. The court rules for the plaintiff and eliminates the traditional common law classification system since it is an “affront to humanitarian values.” 

3. Rigid classification obscures such factors that ought to determine duty—such as foreseeability.   The court instead holds the landowner to reasonable person standard.  

4. The court rules that a balancing test exists: foreseeability of harm; degree of certainty of harm; closeness of connection between defendant’s conduct and injury suffered; moral blame attached to defendant’s conduct; incentive for eliminating future harm; hand formula; cost/insurance.
B. Causation

I. Cause-in-Fact

a. But For Causation Test

i. Plaintiff would not have been injured but for defendant’s conduct.

ii. The defense will try to show that there was a break between chain of events from the breach of duty to injury.

iii. Plaintiff will collapse all incidents together. 

b. Duty of Care vs. Causation

i. Duty of care is inquired upon a more general level—connected to idea of objectiveness.

ii. Causation will inquire on a more specific level based on the facts of the case.

c. Rule: A negligent party is liable only for those damages which were actually caused by his negligence
i. N.Y. Central R.R. vs. Grimstad
1. Barge was in the port and the plaintiff fell into the water when a tug bumped the boat.  Plaintiff’s wife went to find a life preserve to throw overboard to husband.  Boat did not have life preserve.

2. Judgment for defendant because even though a breach of duty was found it could not be said that but for the life preserve being on the boat the husband would have survived.

3. While it may be foreseeable to see that an injury will result because of no life preserve, you cannot use this test in linking breach of duty to causation of injury.

d. Rule: Where defendant’s negligence deprives the plaintiff’s a means of definitely establishing a cause-in-fact leading to the injury, the burden of proof to show the contrary shifts to the defendant.
i. Haft v. Lone Palm Hotel
1. Father and son drowned at the defendant’s hotel.  The absence of a lifeguard—statute required one—stripped plaintiffs from a degree of protection entitled and thereby deprived them of establishing the facts leading to the drowning.

e. Rule: In determining whether the trial court erred in admitting or excluding scientific evidence, the appellate court shall use a standard of abuse of discretion (as opposed to de novo review).

i. General Electric v. Joiner
1. The trial court shall be reviewed only on an abuse of discretion in applying the following standards for deciding whether to admit scientific evidence

a. Fry Standard—If scientific finding has been “generally accepted” then it shall be admitted.

b. Daubert Standard—Scientific evidence is not admitted based on it’s general acceptance, but, instead, a judge is to look at studies published in journals, whether the evidence is linked to the facts of the case, etc.

2. *This standard only applies to the federal courts—most tort cases are heard in state courts that may use different standards.
II. Proximate Cause

a. Two types of tests:

i. Directness Test—(backward-looking perspective)—Was plaintiff’s injury a direct result of defendant’s behavior or was there something that broke the chain of causation?  Where there any intervening causes in the chain of events?

ii. Foresight Test—(forward-looking perspective)—Was plaintiff’s type of harm a foreseeable result of defendant’s behavior—from time defendant acted?  

1. Foreseeability was also involved in Duty/Breach, but foreseeability in Causation is different because it is individualized since it only relates to particular defendant, whereas foreseeability in Duty/Breach is related to society in general.

b. Rule: A defendant is only liable for the proximate result of his own acts, not for remote damages.  
i. Ryan v. NY Central RR
1. One of defendants engines set fire to the woodshed that sets fire to the following houses: A, B, C, D…  

2. The negligent party cannot be held liable for damages sustained by all sufferers because the result for which party is liable must be natural/ordinary/anticipated results, rather than “concurrence of accidental circumstances” over which the party has no control over its effects.”   Remoteness of damage…prohibits recovery by P.
3. If the defendant were to found to have liability here, then it would have liability with no end that would be the “destruction of all civilized society.”

4. Economic Incentive Argument: If we place the burden on each party to protect his own house, then each person will obtain insurance and will share a small burden in insuring his own property.  The party is in the best position to protect his own house because he knows how much insurance to buy based on his owns needs.

5. Corrective Justice Argument—Homeowner hasn’t done anything wrong and thereby shouldn’t be responsible for insuring his own house due to another person’s wrong.

c. Rule: Foreseeability is material only to determining breach of duty, not to whether it is a proximate cause of the damage.  Once a breach of duty has been established, defendant is responsible for all damages regardless of remoteness.  Directness test used to establish causation.
i. In Re Polemis
1. Defendant chartered ship from plaintiff to transport cargo.  While it was in port, heavy plank fell causing spark and fire that consumed ship.

2. Classic Directness test used to hold defendants liable where court finds that once breach of duty has been established defendant is liable for all direct consequences.  

d. Rule: An event that is not reasonably foreseeable cannot be said to have proximately caused the ensuing damage.
i. Wagon Mound 1 & 2—Foresight Test
1. Defendant spilled oil from ship that then spread to wharf that was being built.  Wharf owner directed employees to continue working where wielding resulted in sparking the fire.  The barge was docked at wharf and also caused fire.

2. Rejection of Polemis directness test.  Reasonable foreseeability is necessary to impose limitation on consequences for which negligent actor is held responsible. 

3. The court found plaintiff in 1 responsible for continuing wielding but plaintiff in 2 innocent.

e. Rule: Duty has to be in relation to the wrong.  The risk reasonably to be perceived defines the duty to be obeyed.  
i. Palsgraf v. Long Island RR
1. Passenger was trying board moving train.  Guards tried to help person  caused his package containing fireworks to explode.  It exploded causing a scale to all on woman standing some distance away from platform.

2. Cardozo takes a narrow view of duty as being relational to a particular class as opposed to the entire public.  No causation issue because plaintiff falls outside bounds of foreseeable class to which duty is owed.  

3. However, breach of duty would entail liability for any and all consequences, however novel or extraordinary (Cardozo adopts a directness test on causation).  Foreseeability establishes duty.

4. Dissent sees duty to the public at large but adopts a “substantial factor test” in establishing causation through a directness test.

f. Restatement: What Constitutes Legal Cause: Substantial Factor Test
i. The actor’s negligent conduct is a legal cause of harm to another if

1. his conduct is a substantial factor in bringing about the harm, and

2. there is no rule of law relieving the actor from liability because of the manner in which his negligence has resulted in the harm.

ii. Substantial factor test impose limit on “but for” causation/directness test
g. Negligent Emotional Distress 
i. Timeline of Recovery for Emotional harms
1. No recovery for emotional harms
2. Physical Impact Rule—only recovery for emotional harms that follow from physical harms
3. Zone of Danger—only recover for emotional harms if you have feared physical harm
4. Three Factor Test (Dillon Rule)—Dillon v. Legg allowed Plaintiff to recover even though she was outside of “zone of danger.”  Courts limit Dillon test since they are wary of unlimited liability and fraudulent claims.


a. Plaintiff must have proximity to scene of harm
b. Shock must result from direct observation of accident
c. Plaintiff must be closely related to victim
ii. Criticism of Dillon Rule
1. How do you define immediate family member?
2. How do you define who is within the risk?  Who is in orbit of duty?
a. Recall Gorris v. Scott (sheep)—“Harm within risk test” (statutory purpose limitation doctrine)—maybe we use this test to define class of risk.
3. How is this different than intentional tort of emotional harm?
C. Plaintiff’s Conduct and Defenses to Negligence

I. Contributory Negligence

a. Doctrine

i. Complete Defense where no recovery whatsoever is allowed

ii. Defendant must prove breach of duty of care and causation.

1. Defendant will use same standards as plaintiff—hand formula, reasonable person, proximate cause, etc.

iii. Moral Justification

1. Not fair for plaintiff so tainted with unclean hands to recover

iv. Economic Incentive

1. Provides incentive (hand formula) for the plaintiff to act with reasonable care.  Plaintiff should take reasonable care.

2. Hand Formula may justify eliminating contributory negligence as a defense because defendant can always rely on showing that he took cost-justified precautions against accidents.

v. Schwartz
1. Attacks proposition that historically tort law gives special protect to industry/corporations.  

2. He shows how plaintiffs were not required to show great care but afforded a lenient and forgiving quality of contributory negligence but defendants were held to the utmost standard of care

b. Rule: Burden of proof is on the defendant to show (breach of duty and causation) and its casual relationship to plaintiff’s harm.
i. Gyerman v. U.S. Lines
1. Plaintiff was injured by falling fishmeal sacks that weren’t stacked correctly.  He saw that they weren’t stacked correctly but did not inform his supervisor

2. The court holds that the defendant failed to prove that but for plaintiff’s omission in reporting the unsafe condition accident would not have occurred.
3. The court places a heightened burden on the defendant to prove relation between act and injury—court seems to use a substantial factor test.

c. Restatement: Relation between Harm and Plaintiff’s Negligence
i. Plaintiff’s negligence is a legally contributing cause of his harm if, but only if, it is a substantial factor in bringing about his harm and there is no rule restricting his responsibility for it.

ii. Rules for determining plaintiff’s casual relation between the plaintiff’s negligent conduct and the harm resulting to him are the same ad that with a defendant.

d. Rule: Strict Property Rights Approach—An owner need only use his property so as not to injure another person, not to guard against the wrongs of another.
i. LeRoy Fibre Co. 
1. Plaintiff stacked flax on his property next to the railroad track. Sparks negligently generated from the train caused fire to the flax.

2. The court takes a strict property rights approach of the plaintiff to use his property however he desires without owing a duty to anyone else.

3. Holmes concurrence says that causation between parties is reciprocal.  Therefore, you might use the hand formula to see who has the higher burden—place the cost with cheapest cost avoider (Coase Theorem).

e. Rule: Damages in an accident caused solely by defendant’s negligence may not be mitigated by failure of plaintiff to use car’s safety precautions such as a seat belt.
i. Derheim v. N. Fiorito
1. Plaintiff was injured when his car was struck by defendant—plaintiff was not wearing seatbelt.

2. Court did not find that the plaintiff had a duty to wear a seat belt—not held as part of contributory negligence—seen as a way of mitigating damages / “avoidable consequences”

3. Spier v. Barker—held that seat belt should be considered by jury for reducing damages.  Not wearing a seat belt was not negligence per se because of no statutory requirement.  Most states restrict seat belt defense.

f. Rule: Last Clear Chance Doctrine—Contributory negligence of the party injured will not defeat the action if it is shown that the defendant might by the exercise of reasonable care and prudence have avoided the consequence of the injured party’s negligence.
i. Fuller v. Illinois Central R.R.
1. Elderly man was crossing train track on his horse wagon.  He did not stop, look, or listen. However the train had time to whistle and warm him but waited until the last minute.

2. Defendant had last clear chance to warn the victim even though plaintiff was arguably contributory negligent.

3. Economic Incentive: this may incentivize a plaintiff to be negligent; however, plaintiff may not be able to rely on this defense.  One might argue on fairness grounds for doctrine. 

II. Assumption of Risk

a. Primary Assumption of Risk—Defendant has not breached a duty of care but rather the plaintiff has knowingly and consensually encountered a risk.

i. Lampson v. American Axe
1. Plaintiff worked in dangerous occupation (painting hatchets) and complained of danger and was notified he could quit. Plaintiff injured.

2. Where a plaintiff is sufficiently aware of a danger to complain to his manager, and then continues to work, he can be said to have assumed the risk of injury.
3. Heightened risk is usually incorporated into a plaintiff’s wages.  In modern era, worker’s compensation has eliminated this element in creating no-fault compensation.  AOR found mostly in sporting events.
ii. Murphy v. Steeplechase Amusement Co.
1. Plaintiff falls and hurts himself on a ride at Coney Island.

2. Cardozo holds that the foreseeability seems quite clear that the risk is within the harm.

3. Although the plaintiff is not doing any unreasonable, as a society we want to allow certain “risky” activities.  

b. Secondary Assumption of Risk —Even though the defendant has breached a duty of care, the plaintiff assumes the risk when he recognizes and perceives the danger yet proceeds in the name of the risk.

i. Meistrich v. Casino Area

1. Plaintiff assumed the risk of injury when he did not leave the ice arena after realizing the danger.  The importance is the point in time that the plaintiff realized the risk yet continued on ice.

c. Rule: Contractual Obligation—Where two parties dispute the existence of an arbitration agreement, and one party did not explain the contract to the wronged party, the agreement is not binding.

i. Ob.-Gyn. Ltd. v. Pepper
1. Plaintiff suffered cerebral injury after taking oral contraceptive where she was force d to sign arbitration agreement in exchange for treatment.
2. We don’t want to allow for people to contract out tort liability where there is a great public interest—maybe med. services shouldn’t be waived.  Torts is going to be very wary of contracts that do not completely revealed to a person.

3. Epstein would argue that we should have more ability to waive contractually certain rights in order to allow for cheaper health care costs.

III. Comparative Negligence

a. Introduction

i. Definition—Plaintiff’s negligence should not be used to car cause of action but only to reduce amount of damages available.

ii. Pros

1. Practical/Administrability—this seems to be more in line with how juries were deciding awards.  

2. Fairness/Moral Fault—Mitigates the harshness of an all or nothing rule.

3. Incentive Effects—Both defendant and plaintiff take greater care

iii. Cons

1. Arbitrariness of calculations

2. Incentive effects are indeterminate—each party is second guessing the other party

3. Contrary to efficiency principles where increased administrative costs if Plaintiff can bring claims even though he is 80 % responsible.

b. Two Forms of Comparative Negligence

i. Pure Form

1. Damages are apportioned based on liability.  Liability apportioned exactly consistent with fault.

ii. Up to Point Form

1. Some states have rejected pure comparative negligence by adopting statutes so that plaintiff must be less than 50% at fault or will not be able to bring claim.  However, this still presents problems of arbitrariness.

2. Moral Justifications—You shouldn’t be allowed to bring suit if you are more responsible

3. Efficiency—Courts only have so many resources—overburdened.

c. Rule:  Contributory negligence is now replaced by comparative negligence system, under which liability for negligently caused damage is assigned in direct proportion to the amount of negligence of the involved parties.
i. Li v. Yellow Cab Co. of California
1. Plaintiff crossed over three lanes of oncoming traffic to turn into gas station.  Defendant was speeding and ran yellow light hitting plaintiff.

2. The court changes doctrine—reinterpreting a statute through justifying that it was only intended to codify common law and thus meant to evolve with judicial evolution.

d. Effect on Doctrines of Last Clear Chance and Assumption of Risk

i. Under comparative negligence last clear doctrine no longer exists.
1. Wanton conduct of defendant relieves plaintiff of any liability.

ii. Primary Assumption of the Risk continues to exist on its own
iii. Secondary Assumption of Risk is folded into Comparative Negligence framework
1. Knight V. Jewett
a. Majority and dissent agree this is a case of primary assumption of risk where plaintiff broke finger in a flag football game after saying “don’t play so rough.”

b. Majority decides this case on a categorical assumption of risk while dissent says that we should eliminate a categorical assumption and replace it with a subjective assumption.

2. Categorical vs. Subjective Assumption of Risk

a. Categorical—the only duty is for the defendant not to engage in recklessness.  It doesn’t matter what the plaintiff agrees to—objective view on assumption of risk.

b. Subjective—Individuals can either accept or not accept an assumption of risk.  

i. Argument is that with a comparative system of negligence, the tort system can handle a subjective, individualized view of assumption of risk.

ii. Categorical view is outdated

D.  Multiple Defendants
I. Joint Tortfeasors: Indemnity, Contribution and Settlements

a. Introduction—Using Hypothetical where D1 causes 80% of harm and D2 causes 20 %

i. Several Liability—each defendant is ONLY responsible for his proportionate share of the harm.

1. D1 only pays 80% and D2 only pays 20%.  Always divide liability

ii. Joint Liability—Each defendant is held responsible for the entirety of the loss

1. Either D1 or D1is held liable for 100% of harm.  Cant’ divide responsibility or server liability so one Defendant gets off free.  

2. This makes sense if you have one defendant who is insolvent.  The harm is indivisible although you can indemnify other defendant.

iii. Joint & Several Liability—Each defendant can be held responsible for entire loss even though jury can determine percentage of fault.

1. Even though D2 is only responsible for 20% of harm, he can be held for all if D1 is insolvent.

iv. Indemnity—Liable party sues codefendant for entire costs of damages (although this is modified under partial indemnification rule).

v. Contribution—Liable party sues codefendant for part of damages, apportioned according to fault.  

b. Concert of Action Theory—If you cannot apportion damages because the harm is indivisible and two people’s actions were in unison (not with nature/God), then they are said to be jointly liable.
i. Kingston v. Chicago
1. Two fires—both manmade—caused the destruction of plaintiff’s property although we only know one of the actors.  

2. Since the both fires were manmade and the harm is indivisible, we have a joint action where defendant one will be held liable for everything.  

3. It is important that the actions were between two men because man cannot act jointly with God/nature.

4. In establishing causation, a “but-for” test will show that both defendants acted jointly—you can’t divide the harm.

c. Rule: When two parties commit a joint offense, neither can seek indemnity or contribution from the other, unless the action of one party was primarily responsible for the resulting injury
i. Union Stock Yards v. Chicago R.R.
1. One of the railroad cars had a defective nut and thereby injured the employee but both the terminal company and railroad company could have discovered the defect.

2. Court under common law does not allow for partial indemnification (contribution); indemnification is “all or nothing.”

3. In order to determine if indemnification allowed, you use an active versus passive test.  If one defendant is actively responsible for injury as opposed to the other parties passive responsibility, then indemnification is allowed.

4. Deterrence Based Rationale—we want to place the ultimate burden on the party who is fully wrong.

d. Pro Rata Contribution—California Civil Procedure Code
i. Provides right of contribution whereby each defendant pays his apportion of responsibility.

e. Rule: Partial Indemnification: Joint and Several Liability remains in effect because plaintiff should not have to bear cost if one tortfeasor is insolvent.  However, partial indemnification will be allowed because it is unfair to hold one tortfeasor to an “all or nothing” rule.
i. American Motorcycle Association 
1. Plaintiff was injured in a motorcycle race organized by AMA.  AMA rules that joint and several liability should not longer be allowed after Li’s ruling for comparative negligence.

2. The court holds that joint and several liability remain in effect but allow for partial indemnification as a compromise with CCPC.

f. Rules for Settlement (McDermott)
i. Hypothetical: Three defendants with $100 damages owed to plaintiff.  Settling Defendant is 80% responsible and settles for $50.  The other two defendants are each 10% responsible.
ii. Pro Tanto with Contribution (setoff rule)

1. Subtracts settlement from overall damages (as found by jury) and holds non non-settling parties liable for the remainder of the damages beyond their liability.  Parties can then recover contribution from settling party

a. Problem: Discourages settlement.

b. Hypothetical: Non-Settling Defendants each pay $10 and seek $30 indemnification from settling party

iii. Pro Tanto without Contribution (setoff rule)

1. Subtracts settlement from overall damages but non-settling parties are barred from going after settling parties.  Non-settling parties still pay for the remainder of the damages beyond their apportioned liability.

a. Problem: Over encourages settlement

b. Hypothetical: Non Settling defendants each pay $25 and cannot seek contribution
iv. Proportionate Share (carve-out rule)

1. Does not subtract the settlement and the plaintiff can go after the non-settling defendants but only for their apportioned share.

a. Problem: Plaintiff may be overcompensated or under-compensated.

b. Hypothetical: Non-Settling defendants each pay $10 and plaintiff only receives $70.
II. Vicarious Liability / Respondeat Superior (“let the superior answer”)

a. Introduction

i. A transition from negligence to strict liability.

ii. One person is held responsible for the wrongful acts of someone else by virtue of some connection between them.

iii. Justifications:

1. Economic Deterrence/Cheapest Cost Avoider—Employee is in the best position to deter his employees.

2. Loss Spreading—Employer is best able to spread the loss

iv. Criticisms 

1. Moral Corrective Justice—Clashes with the pi-polar view of individual responsibility.  Contradicts principal of justice.

b. Rule: An employer is vicariously liable for the reasonably foreseeable conduct of its employees performed within the scope of employment, even when such conduct was not motivated by a purpose of serving the employee.
i. Ira S. Bushley & Sons
1. Drunken sailor returned to coast guard vessel and began opening valves on the dry dock walls causing the ship to list and slide off the wall.

2. The court uses various tests in concluding that it was reasonably foreseeable for the employer to perceive the risk—not necessarily the exact risk.

3. Plaintiff could have sued employer for negligently hiring employee.
4. Three Tests for establishing “arising out of scope of employment

a. Motive Test—Employee’s actions are “actuated at least in party by a purpose to serve the master.”

b. Foresight Test—Actions of the employee are foreseeable (excludes personal life).

c. Location of the Wrong Test—Employee is in the proximate area of the wrong.

c. Rule: Frolic and Detour Test—If an employee takes a slight detour to attend to something personal while in the midst of his duties as an employee, and causes harm while doing so, the employer will be held liable depending upon the extent of the detour.
i. Determining Extent of Detour

1. Duration (quick vs. long stop)

2. Location (close vs. far)

3. Content of activity (getting soda v. getting beer)

d. Rule: An HMO may be held vicariously liable for the malpractice of its participating doctors under the doctrines of “apparent authority” and “implied authority.”
i. Petrovich v. Share Health Plan of Illinois
1. Plaintiff sued HMO and Doctor for not identifying oral cancer sooner through available tests.  HMO is held liable through two doctrines:

a. Apparent Authority

i. Holding yourself up as the authority.

ii. Justifiable reliance of the plaintiff on the HMO

b. Implied Authority

i. Appearance of authority does not matter rather HMO effectively controls its doctors’ decisions as opposed to the doctor being an independent contractor.

E. Tort Law Under Uncertainty
I. Proving Negligence Through Res Ipsa Loquitur “the thing speaks for itself”

a. Introduction

i. RIL—on its most narrow interpretation it is used to establish breach of a duty and its on its broadest terms it is used to also establish causation.  When direct evidence is lacking doctrine allows plaintiff to use circumstantial evidence. 

ii. Conditions for applying RIL according to Prosser

1. Event must be of a kind which ordinarily does not occur in the absence of someone’s negligence

2. Event must be caused by an agency or instrumentality within exclusive control of defendant.

3. Event must not have been due to any voluntary action or contribution on the part of the plaintiff

iii. Second Restatement

1. The event is of a kind which ordinarily does not occur in the absence of negligence

2. Other responsible causes, including the conduct of plaintiff and third persons, are sufficiently eliminated by the evidence

3. The indicated negligence is within the scope of defendant’s duty to plaintiff.

iv. Third Restatement

1. It may be inferred that defend has been negligent when accident causing plaintiff’s physical harm is a type of accident that ordinarily happens because of negligence of a class of actors which defendant is relevant member.

v. The evolution of RIL is one where the requirement of exclusive control has been loosened and the overall circumstances are given more weight.
vi. Justifications

1. Fairness—plaintiff is innocence so we need to protect him.

2. Cheapest Cost Avoider

vii. Criticisms

1. Condemns everyone without pinpointing any wrongdoer.

2. Defendant may want to leave as many co-defendants in suit so as to spread cost.

3. If doctrine is not allowed, then you will force plaintiff to bring in experts—this may be a good thing in medical liability.

b. Rule: When it is highly probable that an injury is due to the negligence of defendant, and defendant has better access to the evidence, the doctrine of res ipsa loquitur creates an inference that defendant was negligent, which has the burden to rebut.
i. Byrne v. Boadle
1. Plaintiff walks by D’s warehouse and gets hit by barrel of flour.

2. Court’s ruling does not lead to a directed verdict—burden is shifted to defendant to show exception to assumption of negligence

c. Rule: Public Entities or private business (common carriers) have a nondelegable responsibility to provide a safe environment for the public.
i. Colmenares Vivas v. Sun Alliance Insurance Co
1. Plaintiff was going up escalator in airport and falls down after handrail stops.

2. Although maintenance of escalator has been contracted, responsibility cannot be contracted out—heightened duty of common carrier allows for court to loosen exclusive control requirement.

d. Rule: In the medical malpractice realm, plaintiff does not have the burden to prove exactly which doctor or nurse caused the harm or exactly which instrumentality was used, but only that both factors existed.
i. Ybarra v. Spangard
1. Plaintiff underwent surgery performed by multiple doctors and nurses.  When he woke up he had a sharp pain that did not exist beforehand.

2. It is unfair to have plaintiff who was unconscious prove evidence.

3. Burden is thus shifted to the doctors/nurses that forces them to break the conspiracy of silence in order to determine who was negligent.

e. Rule: RIL should be understood through a narrower view where it is not a presumption of breach of duty and causation but rather an inference that must go before the jury.
i. Morejon v. Rais
1. Plaintiff is hit on the head at a construction site at the house.  

2. The court rules that this is an issue of fact that must go before the jury.  NY court treats RIL as an inference as opposed to a presumption.  Some courts will require all the relevant parties to be joined for RIL.

II. Collective Liability

a. Three types of Collective Liability—shifting burden of causation

i. Concert of Action (review Kingston)

ii. Alternative Liability—Where the concert of two or more actors is tortious and it is proved that one of them caused the harm, then they both can be held join and several liable

iii. Market-Share Liability

b. Alternative Liability

i. Rule: When two or more persons by their acts are possibly the sole cause of a harm, and the plaintiff has introduced evidence that one of the two persons is culpable (responsible), the defendant has the burden of proving that the other person was the sole cause of the harm, or liability should be imposed jointly. All tortfeasors must be before the court.
1. Summers v. Tice
a. D1 and D2 went hunting with P. Both shot in P’s direction at the same time and P was injured in the eye.  It was impossible to know whether D1 or D2 caused the exact injury.

b. Once we have established that both defendants have breached their duty of care, the burden shifts to them to disprove causation.

2. Justifications

a. This is not a concert of action form of liability because only one defendant caused the harm.

b. Fairness: Since the plaintiff is innocent and has been prevented from proving exact causation or to disestablish causation, we shift the burden to the tortfeasors to come forward and prove which defendant caused the injury.

c. The plaintiff must still prove breach of a duty of care because he can only collect against tortfeasors.

c. Market Share Liability

i. Requirements for market share liability

1. All of the named defendants are potential tortfeasors

2. The product is fungible.

3. The plaintiff cannot identify which of these defendants produced the drug that caused her injury to no fault of her own.

4. A substantial share of the defendants that caused the injury are present.

ii. DES Context

1. Rule:  Although the specific manufacturer of drug DES could not be identified, plaintiff could hold the manufacturers of the drug which was produced from an identical formula liable for her injuries upon a showing that the manufacturers produced a substantial percentage of the drug in question, with each manufacturer being held liable for the proportion of the judgment represented by its share of the drug market unless it demonstrated that it could not have made the product which caused the plaintiff’s injuries.
a. Sindell v. Abbott Labs
i. First application of market share liability.  Plaintiff is unable to identify the particular DES manufacturer that caused her harm through no fault of her own.

ii. Court awards proportional liability based on market share.

iii. Fungibility—all of the defendants are using the exact same chemical formula for its product—approximating harm.

iv. Defendant can exculpate himself.
2. Rule: Market share liability shall be imposed based on a national market but no exculpation shall be allowed because the purpose is to impose liability for risk to the public, not causation in a particular case.
a. Hymowitz v. Eli Lilly
i. The court holds that it would be a windfall to allow for defendant to get away with exculpation for a particular case.  The purpose is to impose liability based on the risk to the entire public—this will be defeated if exculpation is allowed because of a particular case.  *D can show that it takes particular care on its marketing.
iii. Lead Context

1. Rule: Plaintiff has no cause of action against all manufacturers because the time-period is too long and the product is not fungible and therefore no manufacturer can be shown to have proximate caused the injury.
a. Skipworth v. Lead Industries Association
i. Plaintiff sued all manufacturers of the paint between 1870 to 1977 that caused the lead poisoning.  

ii. Market share liability not allowed because not all tortfeasors are present, product is not fungible, and the timeframe is too long to establish proximate causation.
2. Rule: A longer time frame is evidence of great culpability and should not limit market share liability.
a. Grambling v. Mallet
i. Court points to the longer time frame as more evidence of liability since one who has been causing harm over a longer period of time should not be exculpated.

ii. Court argues that lead paint is fungible because the lead base is the same in all products and toxic in equal terms.

iv. Justifications/Criticisms/Proposals

1. Justifications

a. Economic Deterrence (Hymowitz)—we apportion liability based on risk to the public at large in order to provide incentives for deterrence—this would be defeated through exculpation.

b. Pure Corrective Justice/Bi-Polar Reasoning (Sindell)—You apportion liability of harm to risk to a public but only applied to individual cases where you know for sure that the defendant could have caused the harm.  You are doing justice in each particular case and thus exculpation should be allowed because you only care about plaintiff before the court.

2. Criticisms

a. How do you determine the market—national or local?

3. Proposals

a. Rosen—let’s expand market share liability to other contexts.

III. Scientific Uncertainty

a. Negligence Per Se in the Causation Realm

i. Rule: Where a negligent act increases the chances that a particular type of accident would occur, and such an accident does in fact occur, a court may conclude that the negligent conduct was the cause of the injury.
1. Zuchowicz v. United States
a. Decedent was prescribed Danocrine, but at twice maximum recommended FDA dosage.  She developed severe side affects and soon died as a result.

b. The court’s reasoning is reminiscent of Martin v. Herzog’s use of negligence per se but instead of using it to establish breach of a duty of care is using it here to establish causation.  

c. “Where such a strong causal link exists, it is up to the negligent party to ring in evidence denying but for cause and suggest that a in the actual case the wrongful conduct had not been a substantial factor.”  

d. After P establishes Duty/Breach, the burden shifts to the D to disprove causation.

b. Probabilistic Recovery / “Lost Chance” 

i. Rule: A defendant’s conduct that increases the risk of death by decreasing the chances of survival (e.g. from 39% to 25%) is sufficient evidence to take the issue of proximate cause to the jury because actions forced the patient to lose her chance (lost chance) of survival. 
1. Herskovits v. Group Health Cooperative
a. Defendant’s negligence in diagnosing decedent’s caner led to a 14% decrease in her chance of survival.

b. Plaintiff does not have to prove that the patient would have actually survived in absence of misdiagnosis (51% or greater) since this would have a negative incentive that anyone with a 49% chance or below of survival could not recover damages. 

c. Medical Monitoring

i. Considerations for Deciding Whether Medical Monitoring is Necessary (Bower)

1. Significant Exposure

2. Proven Hazardous Substance

3. Tortious Conduct

4. Increased Risk

5. Necessity of Diagnostic Testing

6. Existence of Reasonable Monitoring Procedures (hand formula?)

ii. Policy Considerations (Bower)

1. Public Health Interest

2. Deterrence Interest

3. Availability of a Substantial Remedy

4. Societal Notions of Fairness and Elemental Justice

iii. Rule: Plaintiffs can recover for cost of medical surveillance based upon enhanced, although unquantified, risk of disease in the future.
1. Ayers v. Township Jackson
a. The court allowed for recovery medical monitoring for the risk of disease in the future as a result of exposure to toxic chemicals.

iv. Rule: While one may be able to recover for medical monitoring, such recovery will not be made through the traditional lump sum awards in the tort system
1. Metro-North Commuter RR v. Buckley
2. Plaintiff was not allowed to recover for damages in a lump sum because this may allow for overcompensation.

v. Justifications of Medical Monitoring

1. Fairness/Justice

2. Economic Deterrence

3. Prevention of Harm—monitoring may keep people alive by early detection.

vi. Criticisms

1. Potentially limitless plaintiffs

2. Plaintiffs may already have health insurance

a. However, insurance may not achieve the deterrence aim of justice.  

b. If you are more concerned with just compensation/corrective justice, then insurance may be justifiable.

3. This is not an issue for the tort system—should be handled by other regulatory agencies.  

III. Economic Analysis of Law

A.  Coase Theorem
I. Introduction

a. Simple Analysis—If there are ZERO transaction costs, the efficient outcome will occur regardless of the choice of legal rule.

b. Complex Version—If there are POSITIVE transaction costs, the efficient outcome may not occur under every legal rule.  In these circumstances, the preferred legal rule is the rule that minimizes the effects of the transaction costs.  

II. Application to LeRoy Fibre
a. Four farmers suffer $100 each when sparks from passing train destroy flax ($400 total).  Train could adopt safety precautions for $200 or farmers could move flax for $25 each ($100 total).

b. Coase Theorem: Regardless of whom the law gives the entitlement (train is allowed to pass without worrying about sparks or farmers’ get free use of land regardless of wrongful train), the same efficient will result. 

c. Both landowners and train would choose to move the flax for $100.

d. Even if transaction costs were zero and Coase Theorem would operate to achieve efficient outcome, court’s placement of entitlement still matters due to income redistribution (matters to parties who must pay for efficient solution).  Either farms or railroad will need to pay $100; either would be efficient, but neither wants to pay.

i. Economic Efficiency Goal: Focuses on achieving efficiency, ignores particular interests of parties.

ii. Corrective Justice Goals—Focuses on righting wrongs.

III. Nuisance Law (Incompatible Land use)

a. Who gets the entitlement?

i. Injurer can be granted right to engage in activity causing harm (e.g. factory entitled to pollute).

ii. Victim can be granted right to be free from harm (e.g., homeowner entitled to clean air).

b. How to protect entitlement?

i. Injunction—Entitlement can be traded for a “bribe” (parties negotiate amount of damages)

ii. Damages—Court determines amount of damages (excludes subjective value)

c. Obstacles to Efficient Outcome (Transaction Costs that nullify Coase Theorem)

i. Injunctions—strategic behavior

1. Holdout Problem—One homeowner refuses to accept same amount of “bribe” as others.

2. Freeloaders—One homeowner can choose not to participate and let the rest “bribe” the factory.

ii. Damages

1. Imperfect Behavior—court may not value damages accurately—inefficient behavior.

	
	Nuisance

(entitled to clean air)
	No Nuisance

(Factory owner entitled to pollute

	Property Rule / Injunction 

(a much stronger protection rule giving heightened protection of property)
	I.  T (factory) may not pollute unless M (residents) allows it.

M can enjoin (seek injunction against) T’s nuisance

Entitlement can be traded to T for a “bribe.” 
	III.  T may pollute at will and will only cease if M bribes.

	Liability Rule / Damages (only pays for exact objective market value—no subjective value for property)
	II.  T may pollute but must pay M actual damages.  
	IV.  M may stop T from polluting, but if he does, he must compensate T. (Rare Scenario)


d. But who knows what an “efficient” outcome is?  What does that even mean?  

	Output of Factory
	Additional Profits of Factory
	Total Profits of Factory
	Additional Damages to Resident
	Total Damages to Resident
	Total Profits Less Total Damages

	0
	--
	$0
	--
	
	

	1
	$10,000
	$10,000
	$1,000
	$1,000
	$9,000

	2
	$4,000
	$14,000
	$15,000
	$16,000
	-$2,000

	3
	$2,000
	$16,000
	$20,000
	$36,000
	-$20,000


i. The efficient outcome maximizes the size of the “pie” or maximizes the factory’s profits net of the resident’s damages.
1. In this hypothetical, one unit of output by the factory will produce the highest “total profits less total damages” and is therefore the “efficient outcome.”
ii. The Coase Theorem tells us that regardless of who gets the entitlement or how we protect the entitlement (injunction or damages) we will get the efficient outcome.

1. Assuming zero transaction costs, we will always get 1 unit of output by the factory.

2. BUT, assuming Positive Transaction Costs, we should choose the legal rule that will minimize transaction costs in order to arrive at the efficient outcome of 1 unit of output by the factory.

B. Primary and Secondary Accident Cost Reduction—Parties Cannot Bargain Beforehand
I. Automobile Accidents (no Coase Bargaining between strangers over entitlement, rather Strict Liability vs. Negligence Rule)

a. Unilateral Situation (consider only driver’s speed)

	Behavior of Driver
	Total Benefit to Driver
	Total Expected Cost to Pedestrian
	Total Benefit Minus Total Cost

	Drive Rapidly
	120
	100 
	20

	Drive Moderately
	80
	40
	40

	Drive Slowly
	50
	20
	30


i. No Liability

1. Under a rule of no liability, the driver will drive rapid because optimizes his/her benefit the most.

ii. Strict Liability

1. Under a theory of strict liability, the driver will drive moderately because that is where he will receive the most benefit (40) since he will be found liable for all injuries.

2. The only information that the court needs to know is the total expected accident cost to the pedestrian.
iii. Negligence

1. The driver will also drive moderately because the courts will determine that this is the optimal level of care.  

2. However, under negligence the court must assess damages but ALSO must know the cost and effectiveness of taking different levels of care in reducing accident risks to set the appropriate level of care.
iv. The court will therefore most likely have a HIGHER COST in a negligence case than under a strict liability case because there are greater information costs.  
b. Bilateral Situation

i. Consider both Driver’s and Pedestrian’s Level of Care

	Behavior of Driver
	Total Benefit to Driver
	Total Expected Cost to Pedestrian
	Total Benefit Minus Total Cost

	Drive Rapidly
	120
	100 (walks)

110 (runs)
	20 (walks)

10 (runs)

	Drive Moderately
	80
	40 (walks)

50 (runs)
	40 (walks)

30 (runs)

	Drive Slowly
	50
	20 (walks)

30 (runs)
	30 (walks)

20 (runs)


1. Strict Liability with a defense of Contributory Negligence

a. This would lead to an efficient outcome where both actors internalize future costs and take the right duty of care—driver will drive moderately and the pedestrian will walk.

2. Negligence with or without a defense of Contributory Negligence

a. This would also lead to an efficient outcome where both actors internalize future costs and take the right duty of care—driver will drive moderately and the pedestrian will walk.

3. In this Bilateral Situation, strict liability with a defense of contributory negligence or negligence with or without a defense of contributory negligence is efficient.
ii. Consider How much the Driver will Drive

	Behavior of Driver
	Total Benefit to Driver 

(Depending on How Much Driver Drives)
	Total Expected Cost to Pedestrian

(Depending on How Much Driver Drives)
	Total Benefit Minus Total Cost

(Depending on How Much Driver Drives)

	Drive Rapidly
	120 (a little)

140 (a lot)
	100 (a little)

130 (a lot)
	20 (a little)

10 (a lot)

	Drive Moderately
	80 (a little)

100 (a lot)
	40 (a little)

70 (a lot)
	40 (a little)

30 (a lot)

	Drive Slowly
	50 (a little)

70 (a lot)
	20 (a little)

50 (a lot)
	30 (a little)

20 (a lot)


1. If injurer’s activity level is more important, then strict liability with a defense of contributory negligence will achieve the efficient outcome.
2. If victim’s activity level is more important, then negligence will achieve the efficient outcome.  

II. Calebresi: The Cost of Accidents
a. Understanding of Theory—What is the Cheapest Cost Avoider?

i. Determine liability based on market efficiency, rather than duty, fault, or wrongdoer.  Party held responsible is based on who can most cheaply prevent the harm, not on moral fault principles of duty.  This minimizes costs of accidents (both preventative and resulting costs).

ii. If you place the burden on the cheapest cost avoider, then she might be able to take appropriate measures to prevent the accident.  

iii. Coases theorem relies on a world of no transaction costs where parties will bargain to the most efficient outcome, however in a realistic world parties may not bargain and so parties need to know who has the entitlement beforehand (by saying a duty has been breached, you are placing the entitlement with that party)
iv. Cheapest cost theory is at odds with the traditional moral corrective justice theory because you are saying that there is a difference in causation where both parties are acting on one another.  

b. Application of Cheapest Cost Avoider on Lake Erie v. Vincent
i. Does it make a difference which party bears the cost?

1. Coasean theory says no because parties will negotiate to arrive at the most efficient solution.

2. Calebresi differs because of the following reasons

a. Unequal Information—One of the parties may be better able to evaluate risk (rotary mower vs. strawberry allergy)

b. Insurance—disparity of insurance costs

i. Loss spreading over a larger pool

ii. Insurance may work as a minimizing force in requiring certain safety measures.

c. Externalization of Transfer—If you place the duty on one party, society may disagree with this and therefore the cost will be externalized to the government and society would bear the cost.

d. Subcategorization of Risk—You may want to place risks on subcategories of people who have better information.  However, society may not tolerate this as this impinges on people’s rights.

c. Crossroads of Strict Liability and Negligence—Corrective Justice vs. Economic Deterrence

i. Hammontree vs. Jenner
1. Defendant had seizure while driving and crashed into Plaintiff’s bike shop.  He had history of epilepsy but doctor had long ago said it was under control.  Plaintiff sued under a theory of strict liability.

2. Judgment for defendant because we are not going to hold the defendant to the same standard of a manufacturer—not going to impose a new rule.  Court declines to adopt the strict liability rule over negligence.  

3. Corrective Justice Approach—You would then use a strict liability theory.

4. Economic Deterrence—You wouldn’t hold the defendant liable but rather would place the burden on the cheapest cost avoider—best-cost spreader.

IV. Strict Liability

Prima Facie Elements

1. Act
a. Ultrahazardous Activities
b. Trespass to Chattels; Conversion
c. Private Nuisance
i. Easement of light and air
ii. Defenses
1. Extra-sensitivity
2. Coming to the nuisance
2. Causation
3. Damages
A. Traditional Strict Liability; Ultrahazardous Activities

I. Introduction to Traditional Strict Liability

a. When to impose strict liability versus negligence

i. Reciprocity of Risk—you shouldn’t apply strict liability when two actors are working against each other.  However, in other contexts you may want to apply strict liability.

ii. Corrective Justice/Fairness—Strict liability works well under a theory that tort is to compensate the victim.  When you have two innocent parties, you want to restore the victim through strict liability.

iii. Activity Level—depending on which activity level you want to curtail will affect the choice between strict liability and negligence

iv. Administrative Costs—Under strict liability there would be an explosion of cases.  

1. Strict liability—More cases but not as complex.

2. Negligence—Less cases but more complex.

b. Restatement (2nd)

i. General Activity

1. One who carries on an abnormally dangerous activity is subject to liability for ham to the person, land, or chattels of another resulting from the activity, although he has exercised utmost care to prevent harm.

2. This strict liability is limited to the kind of harm, possibility of which makes activity abnormally dangerous.
ii. Six Factors in Determining Whether An Activity is Abnormally Dangerous

1. Existence of high degree of risk of some harm to the person, land or chattels of others.

2. Likelihood that the harm that results will be great.

3. Inability to eliminate the risk by the exercise of reasonable care.

4. Extent to which the activity is not a matter of common usage.

5. Inappropriateness of the activity to the place where it is carried on.

6. Extent to which its value to the community is outweighed by its dangerous attributes.

c. Restatement (3rd)

i. A defendant who carries on an abnormally dangerous activity is subject to strict liability for physical harm resulting from the activity.

ii. An activity is abnormally dangerous if:

1. The activity creates a foreseeable and highly significant risk of physical harm even when reasonable care is exercised by all actors

2. The activity is not a matter of common usage

d. Comparison between 2nd and 3rd Restatements

i. The third restatement eliminates the social value of the activity as a factor.
ii. The third restatement emphasizes commonness of activity.  
iii. Third restatement simplifies the second restatement.

II. Abnormally Dangerous Activity

a. Rule: A person using his land for a dangerous, nonnatural use, is strictly liable for damage to another’s property resulting from such nonnatural use (when the force that such use of land “brought and collected” later escaped).
i. Rylands v. Fletcher
1. Plaintiff’s property was flooded with water when defendant’s reservoir burst.

2. The court ruled for the defendant because the reservoir was a nonnatural use of land that would likely and foreseeably cause damage.

3. The court places a strong emphasis on property rights. 

4. There is a difference between natural and non-natural use of one’s land.

ii. Reciprocity of the risk—Victim has the right to recover for injuries caused by nonreciprocal risks.  Collision between two airplanes would be a reciprocal risk where both actors are in force against each other.  However, if one of the airplanes crashes into a house there is a nonreciprocal action between the two parties.

1. Rule: Property owners should not be held strictly liable for the natural consequences of the escape of things that they bring onto their land.

a. Brown v. Collins
i. Defendant who usually exercised ordinary care and skill in managing his horses lost control of them when they became frightened and thus broke a post on plaintiff’s land who sued under strict liability.

ii. Court rules for defendant because rights of property are not absolute but relative.  Anything a person brings on his land can escape without fault.

2. Rule: A party will be liable for setting forces in motion which are likely to cause injury of a sort and do cause injury even though the force is diverted by another.
a. Scott v. Shepherd
i. Defendant throws a lighted squib into the marketplace.  The original tortfeasor is held responsible, not the innocent person removing the danger from him.

b. Rule: When the hazard of an activity can be avoided by being careful (i.e., non negligent), there is no need for a switch from the baseline tort regime of negligence to one of strict liability.
i. Indiana Harbor Belt R.R. v. American Cyanamid Co.
1. Plaintiff shipped hazardous chemicals from LA to NJ.  Chemicals spilled near Chicago.  Authorities ordered plaintiff to pay decontamination costs.  Plaintiff sued defendant to recover those costs on theory of strict liability.

2. Posner rejects the strict liability because negligence will work efficiently in inducing a person from causing harm through a duty of care.

3. Analysis
a. Level of Activity—strict liability would discourage shipping of toxic chemicals in general which would be worse of for society.  Instead, we want to make sure the optimal level of care is taken.

b. Cheapest Coast Avoider—Residents are the cheapest cost avoider and should move—as opposed to a strict property rights regime.

c. Harm within Risk—There needs to be a strong relationship.

B. Trespass to Chattels; Conversion

I. Trespass to Conversion

a. Introduction

i. Conversion—When one not interferes with possessor’s interest but also with his ownership interest in asserting dominion over the property.

ii. Elements for Conversion

1. Plaintiff must have an ownership in the property.

2. Defendant has to assertion dominion or control over property (intentional)

3. Plaintiff must have endured damages.

iii. Considerations for determining whether or not Conversion

1. Extent of duration of defendant’s dominion over the chattel.

2. Extent of interference with plaintiff’s right of control.

3. Inconvenience or expense caused to plaintiff. 

b. Application of Underling Theories of Torts in Conversion

i. Two cases

1. Moore v. Regents of University of California
a. Rule: Commercial use of a patient’s blood or tissue products does not constitute conversion because, once extracted, such products are statutorily no longer the property of the patient.
2. Kremen v. Cohen
a. Rule: The tort of conversion applies to a domain name as an “intangible property,” in the absence of a “merged document representing the owner’s property right.
ii. Reigning Precedent
1. Moore—Court notes that no previous court has imposed conversion for human cells in medical research.  The court notes that the historical origins of Conversion were for ownership of horses and thereby refuses to expand the tort law to multiple actors as opposed to a two party situation.
2. Kremen—Although no previous court has imposed conversion in this area, the court makes a point to emphasize that it is solely applying settled principles of conversion.

iii. Fairness Consideration
1. Moore—Court was concerned about liability with no end.  Court is worried that strict liability will impose liability upon innocent parties.

2. Kremmen—Court is not worried because Network Solutions is not an innocent party. The court reasons that the act itself is unlawful—it matters not whether you mistakenly think otherwise and perform the action innocently.  Network Solutions should have been more responsible in verifying information.

iv. Economic Considerations
1. Moore—Strict liability would result in decreased activity level and would provide disincentives for researchers from conducting research.

2. Kremen—The court explains that maybe it is not a “bad idea” to provide further rules/regulation within the context of domain names.

v. Judicial versus Legislative Considerations
1. Moore—No pressing need exists to impose strict liability of conversion when negligence can handle this.  If the legislature is concerned, they can change the law.

2. Kremen—This seems to be an area where the judiciary believes it is not applying new law but rather applying settled principles of tort law.

II. Trespass to Chattel

a. Introduction

i. Trespass to Chattel (Little Brother of Conversion)—Interference with possessor’s interest in the chattel where the plaintiff must prove harm.

ii. Restatement:

1. Legal protection when intermeddling is harmful to possessor’s materially valuable interest in the physical condition, quality, or value of the chattel, or if the possessor is deprived of use of chattel for a substantial time. 

2. Unlike land, there is no legal protection for nominal damages by harmless intermeddling with a chattel. 

iii. Chattel is one’s personal property whereas Land is ones real property.

1. When you make a claim of chattel, you must make a claim that there is damage to personal property (trespass opposed to trespass to land).

2. Plaintiff also has an obligation of “self help” to defend his chattel—you can pick up and move your chattel (theory is you cannot do the same for land).

b. Rule: The tort of trespass to chattels does not encompass an electronic communication that neither damages recipients’ computers/e-mailer server nor impairs their function.
i. Inte Corp. l v. Hamidi
1. Intel sues for damages to chattel (e-mail server) by a former employee sending bulk e-mails to current employees.

2. Court holds that while there is some intermeddling with Intel’s chattel no damage has been proven.

3. Battle of Metaphors

a. Epstein—Plaintiff sees no difference in this context between chattel and land.  Intel cannot move its server and therefore it should be treated as a trespass to fixed land.

b. Hamidi—Free right to Internet.  Hamidi is causing no harm by sending an e-mail from his personal home out to Intel—he has not trespassed onto Intel’s property.  

4. Intel could have requested an injunction if it had shown future harm, but this would require Intel to show that thousands of other disgruntled workers exist.

C. Private Nuisance

I. Establishing Private Nuisance 

a. Introduction

i. Restatement Definition—a nontrespassory invasion of another’s interest in the private use and enjoyment of land.  

1. Unreasonableness of Intentional Invasion—An intentional invasion of another’s interest in the use and enjoyment of land is unreasonable if:

a. the gravity of the harm outweighs the utility of the actor’s conduct, 

b. the harm caused by the conduct is serious and the financial burden o compensating for this and similar harm to others would not make the continuation of the conduct not feasible.

ii. Elements for Nuisance

1. Act

a. The act requirement is going to be a nontrespassory invasion (e.g., sound, pollution)

2. Causation

a. Various doctrinal ways of privileging one entitlement over the other.

3. Damages

a. Injunctions and Monetary

iii. Live and Let Live

1. In many states, plaintiff does not make out a prima facie case simply by showing that the plaintiff’s intentional act cased harm—unlike trespass to chattel/land.

2. The plaintiff is going to show that the activity is both intentional and unreasonable.

a. Plaintiff will use various tests (hand formula, custom, reasonable person) to establish a threshold.

3. Below a certain threshold, the theory is one of live and let live.  

a. Society will allow for a diminutive threshold where one will be able live and let live, but everything above that will be considered under strict liability.

b. Nuisance Through the Lens of Entitlement and Damages

	
	Nuisance

(E.g., Entitled to clean air)
	No Nuisance

(E.g., Factory owner entitled to pollute)

	Property Rule / Injunction 

(a much stronger protection rule giving heightened protection of property)
	I.  Ensign
	III.  Fontainebleau

	Liability Rule / Damages (only pays for exact objective market value—no subjective value for property)
	II.  Boomer
	IV.  Spur Cities


i. Strong Property Right—Nuisance
1. Ensign v. Walls
a. Defendant’s property emitted offensive orders, was manifested with rats and flies, dogs barged constantly and escaped and roamed around the neighborhood.  Plaintiff sued for an injunction.

b. The fact that an alleged nuisance existed long before those objecting to it moved into the vicinity does not necessarily prevent a court from ordering it abated.

ii. Strong Property Right—No Nuisance
1. Fontainebleau v. Forty-Five Twenty-Five
a. Plaintiff sued for right to sunlight for its hotel—defendant’s building was obstructing light.  

b. Court rules that there is no legal right to free flow of light and air (ancient lights principle)

i. Prah v. Marett—Here the court ruled for the plaintiff who was suing for free flow of sunlight so as to not obstruct his solar panels.

1. Courts may be saying there is no nuisance of obstruction of sunlight when it is concerned with aesthetic pleasures but ruling otherwise when it harms a functional purpose.

iii. Damages Award—Nuisance
1. Boomer v. Atlantic Cement Co.
a. The court finds a nuisance with the cement factory and grants damages.

b. The court was worried about invoking heightened injunctive protection because it was unrealistic that the cement company would be able to find a solution in the near future.  The value of the cement factory to society outweighs injunctive relief.

iv. Damage Award—No Nuisance
1. Spur Industries
a. The court ruled for the plaintiff who built a home development near a cattle feedlot.  

b. The Court says that having brought innocent third parties to the nuisance the entitlement may go to the homeowners as long as the defendant is compensated.

II. Affirmative Defenses to Nuisance

a. Extra-Sensitivity
i. Rule: The standard for determining a private nuisance must be the discomfort or harm it would cause a person of ordinary sensibilities.
1. Rogers v. Elliott
a. Defendant was custodian of church and rang large bell everyday.  It caused convulsions to the plaintiff.  The defendant refused to stop ringing it and the plaintiff thus sued for injunction.

b. The court rules for the defendant based upon a reasonable person standard—no injunction for extra-sensitivity.

b. Coming to the Nuisance Defense
i. Rule: That fact that an alleged nuisance existed long before those objecting to it moved into the vicinity does not necessarily prevent a court from ordering it abated.
1. Ensign; Spur—In these cases the court does not necessarily award for the defendant based upon the coming of the nuisance defense.  In Ensign the court ruled against the defendant.  In Spur the court placed the entitlement with the plaintiff but allowed for the defendant to recover damages through indemnification.

V. Products Liability

Prima Facie Case for Products Liability (Strict Liability)



Defenses 


Alteration/Modification


Open and Obvious Danger


Comparative Negligence


Learned Intermediary


Assumption of Risk


RCD

A. Development of Doctrine

I. Development of Doctrine

a. Privity Limitation—Historically, a duty undertaken by a contract would only extend to the contracting party.  Justification of privity doctrine was the fear of endless litigation.  Modern justification is that we worry that intelligent consumers will have to subsidize for “the ignorant less skillful, and confident.”

i. Privity 
1. A contracting party, unless he has undertaken a public duty, has no liability to third parties who are injured as a result of breach of contract. (Winterbottom v. Wright)
ii. Decline of Privity
1. Rule: A manufacturer has a duty of reasonable care when it introduces into the marketplace an article, the negligent construction of which would be certain to cause imminent danger, where the manufacturer has knowledge that the article will be used by someone other than the buyer without new tests.
a. MacPherson v. Buick Motor Co.
i. Plaintiff bought Buick from independent deal.  Cardozo extends privity doctrine between manufacturer and third party.

ii. Expand exceptions to Privity Limitation so that manufacturer is not simply responsible for product defects that are known to be “imminently dangerous,” but is also responsible for defects that are “discoverable” by manufacturer through the exercise of reasonable care.

b. Evolution of Restatements

i. Second Restatement

1. Eliminates Privity Doctrine

2. Liability based on Strict Liability

3. Problems

a. What counts as a defect?  Only manufacturing defects?

b. “Unreasonably Dangerous”  implies that the product can be dangerous—just not unreasonably so.

ii. Third Restatement

1. Creates a tripartite defect model

a. Manufacturing Defect

b. Design Defect

c. Failure to Warn

2. Problems

a. Strict liability for all types of defects?

c. Convergence of Negligence with Strict Liability

i. Res Ipsa Loquitur allows for the plaintiff to establish causation in products liability where it was used to establish breach of duty of care in negligence.

d. Justifications for Products Liability Through Escola v. Coca Cola
i. Plaintiff hurts her hand when Coke bottle she was holding exploded due to excessive gas.  

ii. Judge Traynor “calls to arms for radical expansion of strict liability” to govern manufacturer’s liability for product defects.

iii. Res Ipsa Loquitur

1. RIL under Negligence is inadequate because D would attack “exclusive control” element (shipping intermediary) and “voluntary contribution” element (P could have shaken bottle.

2. However, it is used as a means of establishing causation under strict liability. 

iv. Limitations for Product Liability under Strict Liability 

1. Manufacturer’s liability is defined in terms of safety of product in normal and proper use.

2. Manufacturers liability does not extend to injuries that cannot be traced to product as it reached the mark.

v. Justifications
1. Loss Minimization/Cheapest Cost Avoider—Manufacturer is in best position to minimize losses arising out of use of product—creates incentives for manufacturing caution to reduce probability of accidents.

2. Loss Spreading—Manufacturer can spread/cushion the injured person’s misfortune by raising prices.

3. Fairness—Shift the burden of proof from the innocent party.

4. Corrective Justice—Loss placed on part who created the defect, not the party who suffered from it.

e. Implied Warranty of Merchantability (Henningsen)

i. Court finds manufacturer of car liable for breach of warranty within products liability although the plaintiff was not privy that contract.

B.  Product Defects

I. Manufacturing Defects (Coca Cola)

a. In establishing product defects as yourself: is the product up to par with other products?
II. Design Defects—Dual standard for design defect assures plaintiff protection from products that either fall below ordinary consumer expectations of safety, or when the risk of danger inherent in the design outweighs the benefits of the design.

a. Consumer Expectations Test (implied warranty)—Product is defective if it failed to perform as safely as an ordinary consumer would expect when it is used in an intended or a reasonably foreseeable manner.

b. Risk/Utility Test—Product is defective if, in light of relevant factors, the benefits of the design do not outweigh the risk of danger inherent in the design.

i. Relevant factors include:

1. Gravity of danger imposed by challenged design.

2. Likelihood that such danger would occur.

3. Mechanical feasibility of safer alternative design.

4. Financial cost of improved design.

5. Adverse consequences to product and consumer that would result from alternative design.

c. Barker v. Lull Engineering—Plaintiff injured while using high-lift loader on incline.  Court defines consumer expectancy and risk/utility test as follows

i. Consumer Expectations Test—Defines it as whether the product is fit for ordinary purposes—what would the consumer/user reasonably expect.  However, it can be insufficient because consumer doesn’t always have adequate knowledge to know what to expect or what was reasonably foreseeable

ii. Hand Formula—Hand formula is similar to risk/utility test.  However, the hand formula is a beforehand test where the timeline ends at the point of injury.  Risk/Utility is an objective test where you use all of the information available no matter when it becomes available (justifying strict liability).
iii. Reasonableness—Strict liability applies despite discussion of reasonableness because focus is on product, not the manufacturer’s conduct.  It is irrelevant where the manufacturer acted unreasonably/negligently.
iv. Burden Shifting—Once plaintiff makes prima facie case showing that injury was proximately caused by product’s design, then burden of persuasion (rather than burden of production) shifts to defendant to prove otherwise.
d. Dual Purpose
i. Rule: Where a product contains a dual purpose, a jury may reasonably find a product to have passed the risk/utility equation but not to have failed the consumer expectations test, and thus both instructions to the jury are required.
1. Castro v. QVC
a. Plaintiff bought pan that was marketed for roasting turkey.  New handles were added for Thanksgiving promotion.  Plaintiff burned herself when the handles did not work correctly.
b. The court found that the pan passed the risk/utility test but failed the consumer expectation for what it was marked.
i. Denny Case—Bronco is made for off-roading and so passes the risk/utility test but fails the consumer expectancy test when used for day-to-day driving.
ii. Pushed to the extreme anything can be seen as having dual purpose.
e. Reasonable Alternate Design Test
i. Rule: Reasonable Alternative design is but one of many factors a jury may consider when assessing the risk-utility equation, which itself only need be considered where ordinary consumer is not able to form expectations of safety due to complexity of design.
1. Potter v. Chicago Pneumatic Tool Co.
a. Shipyard workers were injured by excessive vibration from pneumatic hand tools manufactured by defendant.
b. Court rejects alternative design because undue burden on plaintiff and alternative design might not exist but nevertheless design defective.
ii. Rule: Under the consumer expectation test, gun makers are only liable when their products malfunction, excluding a certain class of guns that are so dangerous as to be prohibited as a matter of public policy.
1. Halliday v. Sturn
a. Child killed himself when playing with his father’s gun.  Plaintiff sued for damages alleging defective design for failure to “incorporate reasonable devices to prevent its use by young children.”
b. The court found that the claim did not pass the consumer expectancy argument and refused to apply the risk/utility.  Court gives deference to the legislature. 
C.  Failure to Warn

I. Introduction

a. Strict Liability of Failure to Warn

i. This would be seen as essentially equivalent to a design defect—consumer expectancy/risk-utility. 

ii. However, Calabresi argues that risk/utility wouldn’t make sense in failure to warn because after the fact (ex post) you’d alwys argue that there should have been a warning.

b. Negligence View of Strict Liability

i. Broader failure to warn on Negligence

c. Questions to ask with Failure to Warn

i. Is there a duty to warn?

ii. Who has that duty?

iii. If obligated party warns, was warning adequate?

iv. If warning inadequate or non-existent, did it proximately cause the victim’s damages?

d. Rule: A Manufacturer of birth control pills must directly warn the user because: (a) the pill relegates the physician to a passive role, (b) the prescription is renewed annually, (c) the pill is subject to its own FDA regulations..
i. Mac Donald v. Ortho Pharmaceutical Corp.
1. D took birth control pills, which came with warnings of numerous severe side effects but did not use word “stroke.” P suffered stroke and was permanently disabled.

2. Judgment for plaintiff because defendant had duty to warn her directly.

e. Defenses to Duty to Warn (MacDonald)
i. Learned Intermediary—Warning can be given to a learned intermediary (e.g., doctor prescribing medicine) so that manufacturer has no duty to directly warn customers.  We may want the doctor to be making the decision because he has best information about the patient and therefore is the cheapest cost avoider.  Contraception is an exception because patient is more actively involved in decision-making than for other medicine. 

1. Autonomy—however, maybe we have moved to an area where we want patients to have autonomy in making their own decisions.  Maybe there is a difference between “lifestyle drugs” and “necessary drugs.” Insurance may not cover check ups with doctors so we have to preserve the more autonomous patient. 

2. Advertising—Perez ruling notes that when you are advertising directly to the consumer you may lose your learned intermediary defense so as to make manufacturers more cautions.

ii. Defensive Medicine—Socially beneficial medicines (especially vaccines) may be pulled from market because drug manufacturer can’t afford potential liability even if risks are very small.

iii. Regulatory Compliance Defense—In MacDonald regulatory compliance defense is rejected.  Compliance of drug manufacturer with FDA standards is conclusive.  FDA is analogous to “Custom” in Negligence, which is not determinative.

iv. Hindsight bias—Plaintiff claims that she didn’t know “abnormal blood clotting” included “stroke” and that if the warning had mentioned “stroke” she would not have used the product, but after the fact it is much easier to recognize what information wasn’t provided and claim that it would have made a difference ex ante. 

v. Information Overload/Dilution—Additional Costs of warnings (ignored by Strict Liability Consumer Expectations Test) include risk that longer lists of warnings increase chance that consumer will ignore the entire list.  We don’t want to dilute the effect of a warning

vi. Cost/Utility—The cost of the extra warnings do not outweigh the utility.

f. Rule: The manufacturer need not warn of every mishap or source of injury the mind can imagine flowing from the product.
i. Hood v. Ryobi America Corp
1. Plaintiff hurt himself when he removed blade guards from saw and blade flew off while he was using it.  Saw and its instructions included seven simply worded warnings not to remove guards.  Warnings did not specifically mention the blade might fly off.

2. Warning was found to be adequate because warning does not have to detail every small risk. 

C. Plaintiff’s Conduct
I. Substantial Modification Defense
a. Rule: Manufacturer liability for failure to warn may exist in cases where the substantial modification defense would preclude liability on a design defect theory.
ii. Liorano v. Hobart Corp.: 17-year-old migrant lost his arm in meat grinder.  Employer had removed protective guards.  Manufacturer and employer had not warned of dangers caused by removing guards.

iii. Manufacturer liability for failure to warn can still exist in cases where the modification defense (product has been altered since purchase) precludes liability for design defect.  Manufacturer may be liable for Failure to Warn against dangers of foreseeable misuse of product.  The manufacturer may be in the best position to see the foreseeable dangers of the product and thus be the cheapest cost avoider This involves broader liability under Negligence theory of Inadequate Warnings (rather than Strict Liability).

iv. The manufacturer also has a continuing duty to warn.
v. Obviousness—Normally there is no duty to warn of obvious risks since users should recognize them but there is a duty here to warn of possible alternatives.  Failure to warn is not only supposed to tell you not to use a product in a certain way but to use an alternative.  
vi. Causation—The court relies on negligence per se to show that once a strong casual link in this context has been proven the burden shifts to the defendant to prove against causation

vii. Difference between this case and Hood is that in Hood  the user read the warnings while here the warnings were removed before the user used the product.

II. Comparative Negligence

a. Rule: A plaintiff’s negligent conduct may reduce his recovery in strict products liability by an amount proportionate to his fault (comparative negligence does apply)
i. Daly v. General Motors Corp.
1. Decedent was drunk and killed when he crashed and was thrown from his car.

2. Comparative Negligence incorporated into Strict Products Liability for purpose of equitable apportionment of losses.

3. Court acknowledges semantic/conceptual problem but says this does not undermine purposes of strict products liability: 

a. Relieve injured consumers from problems of proof

b. Place burden on manufacturers as opposed to innocent party

D. Regulatory Compliance / Federal Preemption
I. Regulatory Compliance

a. Regulatory Compliance in Negligence Framework

i. We have seen in some jurisdiction that not following regulatory compliance in Negligence context was evidence of negligence per se.
ii. You need to know whether the state allows for private cause of action based upon regulatory compliance.

iii. Then, you need to know if the jurisdictional allows for regulatory compliance as negligence per se or as only some evidence of negligence.

b. Regulatory Compliance in Strict Products Liability

i. Is regulatory compliance defense an absolute defense?
1. Restatement says that it is only some evidence but not dispositive.

a. FDA might be seen as providing only a floor whereas the state standard is a ceiling.

b. On the other hand, if FDA creates a floor and a ceiling, then the state standard cannot be different.

2. Argument is that Congress has passed legislation that FDA will be the agency that will regulate governing drugs and that therefore we should leave this out of the tort system and instead with the regulating agency.

II. Federal Preemption

a. Supremacy

i. Supremacy Clause says that if Congress passes legislation then that rules trumps competing state rules.  

ii. Therefore, preemption is a stronger defense than regulatory compliance defense.
b. Express Preemption

i. If it is express preemption, Congress in the relevant statute has said with actual words that the state laws are preempted. 
1. However, Congress may not be very clear and there may be statutory construction.

c. Implied Preemption (Colacicco v. Apotex)
i. Field Preemption

1. The government (FDA) has completely occupied the field

ii. Conflict Preemption

1. Impossibility

a. State law tells you something and federal government tells you other wise

2. Obstacle/Frustration of purpose

a. Following the state rule would frustrate the purpose of federal agency.

d. Various Actors

i. Congress

1. Congress reins supreme and can do virtually anything it wants to do with regards to products.

ii. Tension: When Congress passes a statute like FDCA where they haven’t been specific about who controls issue of preemption, who decides—courts or agencies?

1. Agencies

a. Argument is that agencies are more democratic than courts because agency administrators are appointed by the executive branch and confirmed by the senate.  Democratic Accountability.

2. Courts

a. However, there are those who say that courts should take into account agencies views but not give full deference to it.  Agencies are bias and are trying to expand its powers.

iii. Backdoor Legislation of Tort Reform

1. Argument that agencies—FDA—have been reforming tort through preemption in their preambles. 

2. FDA has now begun to intervene in cases throughout the country and have passed preambles to stymie state law cause of actions.

a. Reasons

i. FDA wants to create uniformity with its products

1. We should have uniformity in drug labeling

ii. What should be regulated locally versus nationally?

3. Courts have been giving state agencies particular deference in deciding the preemptive weight of their regulations

a. Geier
i. NITSA gives manufacturers options in gradually implementing safety standards through providing minimum requirements

ii. State rule says that this is only a floor, not a ceiling, saying that airbags should have been required.  

iii. Court rules that this is an implied preemption where applying the state standard would be in conflict with the federal standard because federal standard did not want to require the use of airbags.

VI. Damages

I. Compensatory Damages

a. Purposes of Awarding Damages

i. Corrective Justice Function—Damages are ideally meant to put plaintiff in the position that would have been enjoyed if the tort had never been committed (even though no amount of money can serve the function in extreme cases).  Goal of damages is ex ante status quo or to make plaintiff whole.

ii. Incentive/Deterrence Function—Damages accomplish deterrence by setting “price” that defendant must pay for engaging in certain activities and making defendant “internalize costs.  Low damage awards will under deter while excessive awards will over deter—we want to thus achieve optimal deterrence.

b. Recoverable Elements of Damages

i. Pecuniary Damages (Economic)—Economic consequences of the injury (e.g., medical expenses, lost earnings, cost of nursing care).  Economic damages are still controversial and difficult to calculate (e.g., include both past medical expenses and speculation of future medical expenses/male vs. female lost earnings projections; inflation rate; discounted value)

1. Medical Expenses—Duncan v. Kansas City—three sisters killed by train in collision—one girl killed, seriously injured, one quadriplegic.  Court found damages were excessive
a. Remittur—Court gives plaintiff option of new trial or reduction of damages—under 7th Amendment court has to give this option—no factual review of jury findings by judge—standard of review of jury is abuse of discretion—“shock the conscience.”

b. Comparative Verdict Review—Consider prior cases involving similar injuries to determine highest amount that could reasonably be rewarded.  Tort reform seeks consistency to reduce variation of damage awards and eliminate jury whims so defendants can accurately internalize costs of expected damages.

c. Scheduled Damages—Grid Classifies injuries by severity and provides range of awards as benchmark for recovery.  Question remains whether such calculations should be used in litigation because of race/class treatment. 

2. Mitigation of Damages/Inflation/Discount—O’Shea v. Riverway
a. Mitigation—Previous wages does not necessarily put a cap on award—esp. where widow and reemerging into workforce—because tort victims are entitled to wages the have earned in the future.

b. Interest/Discount—Upon awarding damages you need to take into consideration interest and discounted value of award.

ii. Nonpecuniary Damages (non-economic)—Physical and emotional consequences of the injury (e.g., pain and suffering, loss of enjoyment of life).  Not only are these difficult to calculate, but there is also a theoretical debate about whether these damages should be compensated at all.

1. Theories
a. Insurance Theory—If individuals wouldn’t choose to buy insurance for pain and suffering, then the system shouldn’t include such nonpecuniary damages as part of their recovery ex post.
b. Diminished Marginal Value—Inefficient since injured party would rather have money prior to accident for consumption on expenditures in uninjured state so they could fully enjoy it, rather than while injured.
c. Per-Diem Rule—Calculate nonpecuniary damages by dividing pain and suffering into days, hours, and minutes, rather than 30 year remaining life expectancy.
d. Capping Damages—Some state statutes limit pain and suffering recovery.  Such caps primarily damage seriously injured plaintiffs with legitimate concerns and affect attorney contingency fees for poor plaintiffs who cannot afford a to bring a lawsuit on their own. 
2. Pain and Suffering and Loss of Enjoyment of Life
a. Rule: (1)Some degree of cognitive awareness is a prerequisite to recovery for loss of enjoyment of life, (2) and a jury should not be instructed to consider and award damages for loss of enjoyment of life separately from pain and suffering.  (McDougald v. Garber—plaintiff was left in coma after surgery performed 
i. If damages are considered separately then there is a risk of double penalizing defendant which would be punitive.
3. Wrongful Death/Loss of Consortium
a. Loss to survivors (D must pay damages only if beneficiary depends on decedent for support) vs. loss to estate (damages awarded against defendant even if decedent had no dependents at time of death.

II. Punitive Damages

a. Justifications
i. Pros
1. Punishment
a. Private Attorney Generals
i. Tort system cannot handle all infractions so tort system allows for private attorney generals to bring cases forward.
b. Community Outrage / Societal Disdain
i. A way of showing a type societal disdain for acts—retribution.

c. Avoid Self-Help

i. We do not want members of community acting violently—we want them to seek retribution through the courts.

2. Deterrence

a. Optimal Deterrence

i. You want to make the price of misconduct high enough so that the defendant will not commit the tort again. 

ii. You want the defendant to internalize the costs through being able to foresee/expect the punishment.

b. Multiplier

i. Punitive damages multiplier based on detection rate if misbehavior was concealable so that tortfeasor is accountable for full social cost of activity—(50% detection—double punishment)

c. Disgorgement


i. When you believe the compensatory damages are too low and you want to create optimal deterrence you then add in a higher punitive award.

d. Complete Deterrence

i. Maybe you want to invoke a strong property/injunctive rule.
3. Redress Public Harms

4. Wealth

a. Principle of diminishing marginal utility (losing $1 will cause less disutility to a rich person)

ii. Cons

1. Lack of criminal proceedings (e.g., civil rights violations).  It is the job of the state to police and punish crimes, not private attorney generals.

2. Over-deterrence

a. Risk of multiple punishments for same behavior

b. Windfall for plaintiffs who receive extra compensation

c. Defendants will have less incentive to conduct business.

3. Cost / Benefit

a. We want defendants to make cost/benefit analysis but juries tend to punish for such actions.

4. Private harm since entire tort system is a relational system—should be limited to parties in suit.

5. Wealth should be irrelevant because only defendant’s conduct should be considered.

b. Wealth

i. Rule: A plaintiff does not have a burden to introduce evidence of the defendant’s net worth for purposes of equipping the jury with information essential to a just measurement of punitive damages. (Kemezy v. Peters)
1. Courts cannot use wealth to determine damages but there is a debate about how wealth should be used for determining affect of damages.  

a. You might worry that you need a high award for a company to feel the affects.

i. Countered with On the Margins Theory—wealth distributed amongst shareholders.

ii. Maybe you want to make a strong impression on the boardroom and need high punitive award to do so.

b. You might worry about bankrupting a company.

2. Some states allow for defendants to introduce past punitive awards to lower present punitive judgment.

a. This doesn’t make sense because it would be perverse for a defendant to admit to jury its prior wrongdoings.

c. Standard of Review

1. Punitive damages is a de novo review standard

2. Compensatory damages is a review of discretion standard.

d. Guide Posts of Constitutional Review of Punitive Damages—BMW v. Gore; State Farm v. Campbell
i. Purpose is to not overstep the constitutional right to due process
1. Judgments should provide a level of foreseeabilty to defendants.  Damages should not be shocking but rather expected.

ii. Degree of Reprehensibility
1. Harm caused was physical as opposed to economic
2. Tortious conduct demonstrated indifference to or reckless disregard

3. Conduct involved repeated actions or was isolated incident

4. Harm was Result of intentional malice

5. Societal Harm—other non-parties injured by action.

iii. Ratio (disparity between harm and punitive damages award)

1. While court declines to impose bright-line ratio, it does suggest a single digit ratio is preferred.

2. Courts must ensure that measure of punishment is both reasonable and proportionate to amount of harm to the plaintiff.

iv. Sanctions for Comparable Conduct
1. Comparable difference between damages award and civil penalties authorized for comparable cases.

v. Difference between BMW and State Farm
1. BMW—You cannot punish in other state for behavior that is legal.
2. State Farm—You cannot punish in other state for behavior that is illegal.
e. Aftermath of BMW/State Farm
i. Can the reprehensibility outweigh the ratio?

1. There might be certain scenarios where the actual economic harm might be very small and thus the compensatory damages are relatively small.  Therefore, a single digit ratio may not be appropriate.

2. Mathias—bed bug rationale.

a. Posner justifies a much higher ratio because the compensatory damages are so low.  

b. Wealth then becomes an important factor because in order to punish/deter motel from such reprehensible conduct a much larger punitive damage is necessary.

c. If there was not a high punitive damage, then the plaintiff might not even be able to bring the case because of the added expenses.

ii. Can the court grant punitive damages to non-parties? (Williams v. Phillip Morris)
1. Societal Harm

a. Many cases aren’t strictly class actions but in some ways are representing the greater community of absent plaintiffs.

2. Reprehensibility

a. Phillip Morris argues that harm done to non-plaintiffs may make sense in determining the reprehensibility of actions but cannot be used for punishing.

3. This may lead to multiple punitive damages for same harm.  Phillip Morris argues that we should limit damages to the party at hand.  

4. Other parties may want to come forward and bring their own suits.

iii. Split Recovery Statutes

1. Some states have statutes that allow for punitive damages to be split whereby part of the punitive damages would be allocated to a state fund.

2. Darringer
a. Ohio court allowed for part of the punitive damages to be used to create a cancer foundation at Ohio State University

b. Controversy is that no statute provided for this. 

c. Can a common law court create such a remedy scheme?

iv. Other Proposals

1. Decouple Theory

a. Decouple our system whereby punitive damages is completely separate from compensatory damages.

b. Compensatory damages would be specific to the individual.

c. Punitive damages would be completely separate redressing societal harms.

d. This would transform our view of the private/bi-polar structure of the tort system.
2. Punitive damages is at the crossroads between the civil and criminal justice systems.
I. Intentional Torts (intent, act, causation, damages):  Prof. Sharkey, Fall 2006

Trespass to Person—Vosburg (egg/shell/skull; wrongful action is unlawful; purposely and knowingly); Garratt (substantial certainty)                 White (piano Teacher). Defenses: (1) Consent (Mohr: no informed consent to operate on left ear; Hart: “in pari delicto”; Hudson: public policy)            (2) Insanity (McGuire—insanity not a defense) (3) Self-Defense (complete defense):  Courvoisier (consider context and reasonableness)

Trespass to Land: Dougerty v Stepp; Defense: (1) Use of Deadly Force (Bird v. Holbrook-proportionality) (2) Necessity Privilege (Vincent; Ploof)

False Imprisonment: Colbyn v. Kennedy; Elements: Reasonable Grounds; Manner; Duration; Defense: Bird v. Jones (highway; can escape)

Emotional Assault: I de S. Case (axe; fear vs. imminent apprehension) Defense: Tuberville (“only if judge were here”)

Offensive Emotional Battery: Alcorn v. Mitchell (spit in face)

Intentional Infliction of Emotional Distress: Wilkinson (joke about hurt husband); outrageous and extreme conduct

II. Breach of Duty   (Negligence: duty, breach, causation, damages)
Reasonable Person—Holmes (common law), Robert v. Ring (old man driving), Daniels v. Evans (minor driving motorcycle), Breunig (person seized with sudden insanity but D had warnings—excused vs. Gould), Reasonable Woman: Fragility Cases, Bad Driving Cases, Sexual Harassment (Ocheltree)
Hand Formula—B<PL (United States v. Carroll Towing Co.); Calculus of Risk: Bolton v. Stone-concerned with PL not B (cricket)
Custom: ONLY SOME EVIDENCE OF “n” Titus (large gauge on small track); Mayew (mine hole custom rejected); TJ Hooper (radio on boat-custom rejected for acceptance of safety); Lucy Webb (mental hospital advertises itself to higher standard and thus will be held to that standard)
Medical Malpractice (custom)—Specialized Heightened Duty of Care; Physician in Control; Information deficit; Difficult to prove causation; National v. Local; Autonomy v. Custom, Over vs. Under Deterrence.  Lama v. Boras (failure to give conservative treatment); Helling v. Carey (must provide best treatment even when not custom-pressure test); Canterbury v. Spence (doctor has duty to volunteer information-risks to surgery; minor paralyzed but not informed of risk of surgery).  Reforms: Capping Damages; Contracting; No-Fault System.

Statute—Class of Victim (Stimpson—road weight), Class of Risk (Gorris v. Scott—sheep), Consistency (Tedlia—common law; walking against traffic).  Martin v. Herzog—negligence per se (killed with no lights driving); Uhr—scoliosis-private cause of action not consistent with statute intent.

Affirmative Duties—No Duty to Rescue (Bush-child trespass on mill to see bro; hand smashed); No Gratuitous Undertakings (Moch-water company not required to provide water); Special Duty Relationships (Tasaroff v. UC Regents-D patient kill P’s daughter; confid. priv. ends where public peril begins)

Duties of Owners—Invitee, Guest, Trespasser; Robert Addie—no duty to trespasser (child trespasses and killed at coal mine); Rowland v. Chirstian-rejects strict definitions of landowner duties for a reasonable person standard/regular negligence test (Guest cuts right hand in faucet as apt. guest).

III. Causation
Cause-in-Fact—But For test.  D will try to find break between chain of events.  P will collapse incidents together.  Grimstad (Life-jacket does not pass but for test);  Haft (father and son drown; no life guard—burden shifts to D to disprove but for causation). Federal Appellate Review: General Electric—Fry Standard (generally accepted) vs. Daubert Standard (judge looks to studies; not admitted on general acceptance).

Proximate Cause—Directness Test—backwards looking (In Re Polemis—heavy plank falls causing fire).  Foresight Test—forward looking test; foreseeability limited to individual’s actions (Wagon Mound I&II—Ship Oil spill causing fire to dock and docked ship).  Ryan v. NY Central RR—D only liable for proximate result of his acts, not for remote damages (D engine sets fire to woodshed that sets fire to houses but liable for only house 1.  Palsgraf-duty is in relation to wrong.  This risk reasonably to be perceived defines the duty to be obeyed.  Andrews Dissent—substantial factor test.  Negligent Emotional Distress Causation—Physical Impact; Zone of Danger; Dillon Rule: proximity, shock from direct observation, family relation

IV. Defenses
Contributory Negligence—complete defense; Schwartz (historically law does not give special protections to corps.); Gymeran—burden for def to prove breach of duty and causation (fishmeal sacks fall but P did not report to D); LeRoy Fibre—entitlement to land owner not train; Seat Belt Rule.           Last Clear Chance Doctrine—CN will not defeat action when D could have avoided accident (Fuller v. IL RR—train could have blown whistle)

Primary Assumption of Risk—D has not breached duty but P has knowingly encountered risk: Murphy v. Steeplechase Amusement; Lampson (axe)
Secondary Assumption of Risk—P assumes the risk when he recognizes & perceives danger (IMP: point in time); Meistrich (ice skating ring);         Oby-Gyn—agreement not binding when contract not fully explained (Arbitration agreement not binding after cerebral injury from contraceptive pill).

Comparative Negligence—Pure Form vs. Up to Point Form; Li v. Yellow Cab—replaces contributory neg. (P neg. driving); Secondary AOR and Last Clear Chance Doctrine folded into comparative neg.; Knight v. Jewett—Categorical vs. Subjective AOR (Football play rough-categorical use)

V. Multiple Defendants—Several Liability; Joint Liability; Joint and Several Liability
Concert of Action Theory—Kingston v. Chicago (joint manmade fire); When harm is indivisible and action is indivisible (not w/God)-both joint liable.

Indemnification—Union Stock Yards: Active vs. Passive Test (one of RR cars had defective nut; both terminal and RR Co. were responsible)

Partial Indemnification—CA passes pro rata contribution.  AMA—ct. allows for joint and several liability with partial indemnification.

Rules for Settlement—Pro Tanto w/contribution vs Pro Tanto w/out contribution (subtract settlement; setoff rule); Proportionate Share (do not subtract settlement but P can only go after non-settling Ds for only their proportionate share; carve-out rule). McDermott
Alternative Liability—When two or more persons breached duty but only one caused harm burden will be shifted to D to prove innocence. 

Summers v. Tice: (D1 and D2 hunting and shoot P in eye)

Market Share Liability—(1) all named Ps are potential tortfeasors. (2) fungible (3) P cannot identify who produced drug (4) Substantial Share of Ds Present; DES: Sindell v. Abbott Labs (D can exculpate himself). Hymowitz v. Eli Lilly (MS based on national market but D cannot exculpate).         Lead: Skipworth (No b/c time too long and not fungible); Grambling (Yes b/c base fungible and longer time=more culpability)

VI. Tort Uncertainty

Vicarious Liability/Respondeat Superior—Ira S. Bushley & Sons (drunken sailors open valves) Motive Test, Foresight Test, Location of Wrong Test. Frolic and Detour: Duration, Location, Content of Activity. Pretrovich—HMO can be held responsible under “apparent auth.” and “implied auth.”

Res Ipsa Loquitur—circumstantial evidence used to establish breach of duty—burden shifted to D to disprove.  (1) event must be one that would not occur absent of negligence. (2) P not neg. (3) Exclusive Control (2nd vs. 3rd).  Byrne v. Boadle (barrel of flour); Colmenares (heightened common carrier duty-airport); Ybarra v. Spangard (can’t pinpoint any medic for malpractice); Morejon v. Rais (NY construction site—inference not presumption)

Medical Negligence Per Se—Zuchowicz v. US: (proscribed twice FDA approved dosage of Danocrine—proves causation)

“Lost Chance”/Probabilistic Recovery—Herskovitz (fail to diagnose cancer in time); D conduct increase risk of death=proximate cause of injury

Medical Monitoring—Sig. Exposure, Proven Haz. Subst., Tortious Conduct, Increased Risk, Necessity of Testing, Reasonable Monitoring Procedures; Public Health, Deterrence, Availability of Subst. Remedy, Fairness, Insurance. Ayers (MM for risk of future disease); Metro (no lump sum award)

VII. Economics and Torts
Coase Theorem—In a world with no transaction costs, efficient outcome will occur regardless of choice of legal rule (Property vs. Liability Rules).  The efficient outcome maximizes profits net damages.  Property Right Problems: Holdout & Freeloader.  Liability: Imperfect Behavior.  In a world with positive transaction concerns, the preferred legal rule is the one that minimizes transaction costs but income redistribution.  

Calebresi Cheapest Cost Avoider—Real world has transaction costs.  Rejects moral fault for market efficiency.  Place entitlement on cheapest cost avoider ex ante since parties do not bargain. Important who Bears Entitlement: (1) Unequal Info (2) Insurance (3) Externalization of Transfer                 (4) Subcategorization of Risk.  Hammontree: D had seizure while driving & crashed into bike shop.  Court says use neg. over SL thus rules for D.

Primary & Secondary Cost Reduction—(e.g., driving/walker) Unilateral Situation: When parties do not have an opportunity to bargain, courts have less transaction costs under strict liability than negligence.  SL: only need to know total expected cost to pedestrian.  Neg: must know cost and effectiveness of taking different levels of care in reducing accident risks to set the appropriate level of care.  Bilateral Situation: Strict Liability with defense of contributory negligence or negligence with or w/out cont. neg. lead to efficient outcome.  Control how much driving/walking: If you care about driver’s activity, you impose strict liability w/cont. neg.  Care more about walker: negligence.  We want actors to internalize costs before acting.  

VIII. Strict Liability (act, causation, damages)
Strict Liability—Factors: (1) Activity Level (2) Corrective Justice (3) Reciprocity of Risk (4) Administration Costs (5) Greater Accuracy (6) Loss Dist.

Ultrahazardous Activity—(1) activity is dangerous even with reasonable care (2) activity is not a matter of common usage.  (degree & probability)

Reciprocity of Risk: when no reciprocity than victim can recover (airplanes crashing and fall on house). 

Natural use of land: Rylands (reservoir burst) vs. Browns (horse escape). Setting hazardous activity in Motion: Shepherd (squib)

Indiana Harbor Belt R.R.: (hazardous chemicals shipped on RR: negligence standard as opposed to SL; harm not within risk).

Conversion—(1) P must have ownership in chattel.  (2) D must exert dominion over chattel.  (3) P must suffer damages.  Considerations: (1) Duration (2) Extent of interference. (3) Inconvenience to P.  Moore (right to cells) vs. Kremen (domain name): Precedent, Fairness, Economic, Legislative Intent

Trespass to Chattel—(1) No protection for nominal damages. (2) Must show damage to chattel.  (3) Presumption of self-help.  Intel v. Hamidi
Private Nuisance—An (1) unreasonable (2) nontrespasatory invasion (3) that interferes with (4) landowner’s possessory interest or use and enjoyment of life.  Live and Let Live (de minimus) Threshold vs. Cost/Benefit. Usually under Strict Liability Framework but can be under Intentional Torts where you must prove intent.  Defenses: Extra Sensitivity (Rogers-church bells); Coming to Nuisance: not nec. Rule for D (Ensign, Spur)  
	
	Nuisance (Entitlement)
	No Nuisance

	Property Rule /Injunction 
	Ensign (smell from home)
	Fontainebleau (right to sunlight; hotel) vs. Prah

	Liability Rule/Damages
	Boomer (cement factory)
	Spur Industries (home develop, near cattle)


IV. Products Liability
Products Liability—Macpherson v. Buick Motor (decline of privity); 3rd RST: (1) Manufacturing Defect, (2) Design Defect, (3) Failure to Warn.  

Res Ipsa Loquitur: used to establish causation in PL without exclusive control element.  Limitations: (1) proper use (2) injury must trace to product 
Justifications: Manufacture as Cheapest Cost Avoider, Loss Spreading, Fairness, Corrective Justice. Henningsen—car breach of warranty

Casa Clara: Concrete provided had high content of salt. No injury. Tort requires personal/property injury & build. codes do not apply to suppliers.
Manufacturing Defect—Escola v. Coca Cola (P hurts hand when coke bottle explodes-J. Traynor expands SL using RIL for manufacturing defect).

For Manufacturing Defect Ask: Is the product up to part with comparable products?
Design Defect—(1) Consumer Expectancy Test: What the consumer would reasonably expect although consumer does not always have adequate info. (2) Risk/Utility Test: Objective Test where you use all the info available.  Do Not Focus On Reasonableness of Conduct but on Product.  Factors to consider for R/U: (1) gravity of danger (2) probability of danger (3) feasibility of alt. design (4) financial cost of new design (5) adverse consequences Barker  (P injured using high-lift loader on incline); Castro v. QVC (turkey pan; dual purpose: pass R/U but fail CE-jury given both tests)  Potter (workers injured by excessive hand vibrations; alt. design test one factor for R/U); Halliday (guns are special case-deference to legislature)

Failure to Warn—Establish Duty w/neg. tests: Is there duty to warn? Who has duty? warning adequate? Warning prox. cause injury? Info overload?
MacDonald v. Ortho Pharm. Corp.: (birth control pills failed to warn of “stroke”); Autonomy of Patient, Heightened duty when direct advertise (Perez)
Defenses: Learned Intermediary, Defensive Medication/Risk-Risk (vaccine), Reg. Compliance Defense, Hindsight Bias, Info Dilution, Cost/Utility Hood v. Ryobi: Do not have to warn over every detail (P hurt himself in removing blade guards when warnings said don’t remove)

Plaintiff’s Conduct—Substantial Modification Defense; Liriano: (warnings removed from meat grinder; 17 year old loses arm) You can still be liable for failure to warn even though modification precludes liability for design defect.  Duty to warn of alternatives & to continue to warn (Liriano)
Daly v. General Motors Co. (drunk driver killed while thrown from car) comparative neg. used to reduce recovery in product liability.

Regulatory Compliance—Negligence: (1) Does state provide private cause of action on FDA standard? (2) Is standard neg per se or some evidence? Strict Liability: RST says agency standard only some evidence.  Is standard floor and ceiling?  Reg. compliance not as strong defense as preemption.

Federal Preemption—(1) Supremacy Clause (2) Express Preemption (3) Implied Preemption: Field Preemption & Conflict Preemption (Impossibility & Frustration of Purpose).  Who decides under whether preemption or not? Courts (def. to agencies) vs. Agencies (dem. but biased); agencies want to create uniformity/know better/regulate; Geier (NITSA airbags/safety standards); Colacicco (preempt on failure to warn-antidepressants)

X. Damages
Compensatory Damages—Purposes: Corrective Justice & Deterrence; NOT PUNITIVE.  Recoverable Elements: (1) Pecuniary Damages (medical expenses, lost earnings, etc.); Options: (a) Remitter (Duncan​​-4 Sisters quadriplegic) (b) Comparative Verdict Review (c) Scheduled Damages;
Requirements: Mitigation (Oshea—widow reemerged in workforce) & Interest/Inflation/Dollar Discount
(2) Nonpecuniary Damages: Physical & Emotional Consequences; Criticisms: (1) Insurance (2) Diminished Marginal Value (3) Per-Diem Rule (4) Capping Damages; Types: Pain & Suffering and Loss of Enjoyment of Life (McDougald—cannot be considered separately for fear of being punitive & cognitive awareness necessary for loss of enjoyment of life) Loss of Consortium (wrongful death; loss to survivors vs. loss of estate). Criticisms: Chamalas—Gender Neutral Table; Race/Class Distinctions; Contingency Fees; Auction Torts; Limit Fees. Standard of Review is Discretion
Punitive Damages—Pros: Private Attorney Generals, Community Outrage, Optimal Deterrence (deter excessively risky behavior so that only those losses worth avoiding are avoided); Multiplier; Disgorgement. Cons: No Criminal Proceeding, Over Deterrence, Juries punish for Cost/Benefit. Wealth: (Kemezy) P does not have burden of introducing D’s wealth.  Wealth cannot be used in determining damages.  Debate over whether wealth can be used to show affect of damages (boardroom vs. on the margins). De Novo Review

Due Process Limitations (foreseeability): (1) Degree of Reprehensibility (phys. vs. econ.) (2) Ratio (single digit ration with compensatory damages) (3) Sanctions for Comparable Conduct; BMW vs. Gore (cannot punish for legal conduct in other states); State Farm (no to illegal behavior)

Mathias (bed bugs; high ration); Philip Morris—Oregon provides punitive damages for absent persons in state, PM argues harm to others should only be used for reprehensibility not in deciding award; Split Recovery Scheme (Darringer: Ohio); Decouple System: societal damages vs. compensatory 

Themes: (1) Corrective Justice/Fairness (2) Compensation (3) Economic Efficiency/Incentives/Deterrence                  (4) Cheapest Cost Avoider (5) Cheapest Loss Spreader (insurance) (6) Redress of Social Grievances                             (7) Administrative Costs (8) Strong Property Rights

3.  Damages





2.  Causation





Failure to Warn


What is the scope of having to warn?





Design Defect


Risk/Utility Test


	Consumer Expectation





Manufacturing Defect


Is the product up to par with other products�	





1.  Defect





Defense : Insanity


Insanity—McGuire rejects insanity defense—place economic incentive on estate/corrective justice








Defense: Use of Deadly Force


Bird v. Holbrook—Defense with deadly force must be proportional—ingenious accommodation of notice—peacocks/spring guns.             








Trespass to Land


1.  Dougherty v. Stepp—Injury is not required in trespass to land (implied injury).  Every unauthorized entry is a trespass regardless of damages





Defense : Consent


1.  Informed Consent—Mohr


In Pari Delicto—Hart


Against public policy to give consent—Hudson (e.g., illegal boxing)











Trespass to Person (Battery)


Vosburg—act wrongful, act unlawful; egg/shell/skull


Garratt—substantial certainty


Restatement—no difference between purpose and knowing in intent


White—rejects Restatement—act does not need to be wrongful if harm caused.














Physical Harms











 Self-Defense


Raymond—self defense is a complete defense determined under a reasonable person standard








Necessity Defense


Ploof v. Putnam—necessity justifies entry;


Vincent v. Lake Erie—incomplete defense





Intentional Torts


1. Intent


2. Act


3. Causation


3. Damages





Emotional  and Dignitary Harms





Emotional Assault


I de S Case—apprehension or fear of harm through threat.





Tuberville—if words negate threat then no emotional assault





Offensive Battery


Alcorn—Heightened intent requirement—must be malicious—spat in face





False Imprisonment


Colbyn—against will for fear of personal harm—reasonable, objective standard





Defense—time, manner, grounds


Bird v. Jones—not valid if way out





Intentional Infliction of Emotional Distress


Wilkinson—Outrageous. 





Heightened egregiousness standard
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